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Court of Appeals of the District of Columbia 


No. 5122. 

Merritt J. Corbett, Appellant, 

vs. i 

Commissioner of Internal Revenue. 


1 Docket No. 18733. 

Merritt J. Corbett, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: John E. Hughes, Esq., William Cogger, 
Esq. 

For Comm’r: W. F. Gibbs, Esq., Owen W. Sweeker, Esq., 
A. H. Murray, Esq., P. S. Crewe, Esq. 

I 

Docket Entries. 

1926. 

July 21. Petition received and tiled. 

“ 23. Copy of petition served on Solicitor. 

“ 23. Notification of receipt mailed taxpayer. 

Sept 17. Answer filed by G. C. 

“ 24. Copy of answer served on taxpayer. G eneral Cal¬ 
endar. 

Nov. 5. Application to take deposition of Sa^nuel Arm¬ 
strong filed by taxpayer. 

“ 18. Order to take deposition signed and filed. Both 
sides notified. 

Dec. 8. Depositions of Samuel Armstrong filed. Copy 
served. ! 
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1927. 

Apr. 18. Motion to amend petition filed by taxpayer. 
Amendment tendered. 

44 21. Granted. Both sides notified. 

44 25. Copv of motion and amended petition served on 
G. C. 

June 18. Answer to amended petition filed by G. 0. Copy 
served 6/20/27. 

Oct. 25. Stipulation to take depositions filed. 

Nov. 14. Deposition of Carl M. Owen filed. Copy served. 

4 4 15. Copv of deposition served on G. C. 

1928. 

July 13. Hearing date set 12/18/28. 

Dec. 18. Hearing had before Mr. Siefkin on merits. Sub¬ 
mitted. Briefs due Jan. 20, 1929. 

1929. 

Jan. 3. Stipulation of facts filed. 

44 7. Transcript of hearing of Dec. 18, 1928 filed. 

44 21. Brief filed by taxpayer. 

44 25. Motion for leave to file instanter the request for 
findings of fact, request for findings attached, 
filed by taxpayer. 

Mar. 1. Findings of fact and opinion rendered. Mr. Sief¬ 
kin. Judgment under Rule 50. 

44 5. Motion to amend opinion filed by taxpayer. 

44 6. Order that motion to amend opinion be served on 

G. C. & motion be placed on day calendar of 
4/3/29 for argument, entered. 

44 29. Motion for leave to file affidavit, affidavit attached, 
2 filed by taxpayer. 

Apr. 3. Motion for leave to file authorities filed by tax¬ 
payer. 

44 4. Motion fori leave to cite further authority filed bv 

» % 

taxpayer. 

44 3. Hearing had before Mr. Siefkin on motion for a 

modification of the opinion of the Board. C. 

a. v. 

44 13. Transcript of hearing of April 3, 1929 filed. 

May 2. Order denying motion to amend opinion and re¬ 
storing proceeding to calendar for settlement 
under Rule 50. 

44 21. Notice of settlement filed by G. C. 
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Mav 27. 
* 

June 18. 


“ 2o. 


Oct. 16. 


Nov. 8. 

Nov. 8. 
Nov. 23. 

i i 

Z'K 

Doc. 11. 


“ 12 . 


“ 12 . 


Hearing set June 18, 1929 on settlement. 

Hearing had before Mr. Morris on settlement 
under Rule 50. Not contested. Assigned to Mr. 
Siefkin for order. | 

Decision entered. Benj. H. Littleton, Div. 4. 

Notice of petition for review and assignments of 
error with stipulation that case may he reviewed 
by Court of Appeals, District of Columbia, filed. 

Petition for review by District Couft of Appeals 
with assignments of error filed by taxpayer. 

Proof of service filed. Stipulation of venue filed. 

Pnrcipc filed. Proof of service attached. 

Statement of evidence lodged. 

Notice of hearing on approval of statement of evi¬ 
dence 12/12/29, proof of service thereon, filed by 
taxpayer. j 

Hearing had before Mr. Arundell on jsettlement of 
statement of evidence. General objections read 
into record. Continued to Dec. 16j 1929. 

Order of continuance to Dec. 16, 1929 for hearing 
on settlement of statement of evidence entered. 


“ 16. Hearing had before Mr. Arundell o|n statement, 
continued. 

Dec. 16. Order of continuance to Dec. 18, 192tj for hearing 
on settlement of statement of evidence, entered. 

“ 17. Objections to a statement of evidence field by G. C. 

“ 17. Proof of service of objections to statement of evi¬ 
dence filed. | 

“ 18. Hearing had before Mr. Arundell on .settlement of 
statement of evidence. The agreement filed. 
Statement to be submitted to Mr.j Crewe and 
then to Board. 

21. Agreed statement of evidence lodged. 

21. Agreed statement approved and ordered filed. 

21. Transcript of hearing of Dec. 18, 1929 filed. 

Now, January 3, 1930, the foregoing Docket Entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tati Appeals . 


t i 
i t 
11 
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Filed July 21, 1926. 

United; States Board of Tax Appeals. 

Docket No. 18733. 

Merritt J. Corbett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 


The above naiped petitioner hereby petitions for a re¬ 
determination of |the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
IT :PA :2-60I): RQL:202 dated May 27, 1926, and as a basis 
of his proceeding 1 alleges as follows: 

(1) The petitioner is an individual with principal office 
at the Press Building, Binghamton, New York. 

(2) The notice of deficiency—a copy of which is attached 
and marked Exhibit A—was mailed to the petitioner on 
May 27, 1926. 

(3) The taxes in controversy are income taxes for the 
calendar years 1920 and 1921 and are for $2,333.84 for 1920 
and $24,482.20 for 1921. 

(4) The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(u) The respondent erred in disallowing a loss on the 
sale of 1600 shares of Tonopah Belmont sold in 1920. 

(b) The respondent erred by disallowing in 1921 the loss 
of bonds of the Colorado, Wyoming and Eastern Railroad 
Company. 

4 (5) The facts upon which the petitioner relies as 

a basis of this proceeding are as follows: 

(a) The petitioner sold in 1920 1,600 shares of Tonopah 
Belmont for $2,635.36. These shares cost tlie petitioner as 
follows: 

1,500 shares .•.. $10,800 00 

100 “ .. 455.50 


Total 


$11,255.50 
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( b ) The bonds of the Colorado, Wyoming hnd Eastern 
Railroad Company were worthless in 1921 a^d the peti¬ 
tioner charged the same off as a loss in that vejar. 

(6) The petitioner prays for relief from the deficiency 
asserted by the respondent on the following anif each of the 
following particulars: 

(a) That the loss of 1600 shares of Tonopah Belmont be 
allowed in accordance with Section 202 of the Revenue Act 
of 1918. 

(b) That the petitioner be allowed the loss sustained on 
bonds of the Colorado, Wyoming and Eastern Railroad in 
1921 in accordance with Section 202 of the ReVenue Act of 
1921. 

Wherefore the petitioner prays that this Boa pi may hear 
and redetermine the deficiency herein alleged. 

(Signed) JOHX E. HUGHES,j 

(Signed) WILLIAM COGGER, 

Counsel for Petitioner, 
834-835 Earle BuibVincj , Washington, J). C. 


5 State of Xf.w York, 

Count\j of Broome, ss: 

Merritt J. Corbett being duly sworn says that he is the 
petitioner named; and that he has read the foregoing peti¬ 
tion, or had the same read to him, and is familiar with tin* 
statements contained therein, and that the facts stated 
are true, except as to those facts stated to he upjon informa¬ 
tion and belief, and those facts he believes to he true. 

(Signed) MERRITT J. CtjKBETT. 

Subscribed and sworn to before me this 14th lav of .Julv 
1926. 

(Signed) FORREST E. FERGUSOX, j 
[seal.] Notahf Public. 


My commissioner expires Mar. 30, 1927. 
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Exhibit A. 


Copy. 


Treasury Department, Washington. 


IT: PA: 2-60D. RO’L:202. May 27, 1926. 

Mr. Merrett J. Corbett, 

c/o Corbett and Stuart, 

Press Building, 

Binghamton, New York. 

Sir: 


The determination of vour income tax liability for the 
taxable years 1920 and 1921, as set forth in office letter 
dated January 18, 1926 has been changed as a result of your 
letter of February 2, 1926 to disclose an aggregate defi¬ 
ciency in tax amounting to $26,816.04. The adjustments 
made are shown in detail in the attached statement. 

In accordance iwitli the provision of Section 274 of the 
Revenue Act of 1926, vou are allowed 60 davs from the 
date of mailing of this letter within which to tile a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60 day period, 
not counting Sundav as the sixtietli dav. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an as¬ 
sessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collect ion of Internal Revenue. Xo claim for 
abatement can bo entertained. 

If you acquiescte in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the enclosed Form A. and forward it to the Com- 


MERRITT J. CORBETT VS. COMMR. OF INT. 


7 


REV. 

missioner of Internal Revenue, Washington I}. C., for the 
attention of It: PA:2-60D:RO’L:202. 

In the event that you acquiesce in a part of the determina¬ 
tion, the waiver should be executed with respect to the items 
to which you agree. 

Respectfullv, 

D. H. BLAIR, 

Commissioner, 

By C. R. NASH 

Assistant to the Commissioner. 

\ 

i 

Enclosures: Statement, Form A, Form 882. j 

I 

7 Statement. j 

IP :P A :2-60D RO’L:202. 


i 

In re Mr. Merrett J. Corbett, c/o Corbett & Stuart, Press 
Building, Binghamton, New York.! 


Deficiency 

Years. in tax. 

1920 . $2,333.84 

1921 . 24,482.20 


$26,816.04 (Waivers filed) 

i 

Reference is made to your protest dated February 2, 
1926, against the proposed assessment of $3,821.40 for 
1920 and $22,117.64 for 1921 or a total of $25,939.04 as out¬ 
lined in office letter dated January 18, 1926, and to the con¬ 
ference with your representative Mr. William Cogger, 
834-5 Earle Building, Washington, J). C., held i(i Washing¬ 
ton, D. C., on March 10, 1926. Also to your pijotest dated 
March 26, 1926, and to the conference with your [above-men¬ 
tioned representative held in Washington, T). (p. on April 


20, 1926. 

The deficiency in tax was based on the report of the 
Supervising Internal Revenue Agent at Buffalo,! New York, 


dated November 6, 1925, covering an investigation of your 
income tax returns for the above mentioned ye^rs. 
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1920. 

Salary received from the Delta Chemical Company was 
shown on your return as $4,200.00 and increased by the 
Revenue agent to $6,700.00. As the increase of $2,500.00 
represented a bonus paid on January 21, 1921 for special 
services rendered during 1920, the taxable income for 1920 
is decreased by $2,500.00. 

Partnership income from M. J. Corbett and Company, 
Wells, Michigan, was shown on your return as $2,168.83 and 
increased by the revenue agent to $6,506.48. As you state 
that you owned only a one-twelfth interest in this partner¬ 
ship, the taxable income for 1920 is decreased by $4,337.65 
($6,506.48 minus $2,168.83). 

As surtax at graduated rates was computed on $6,837.65 
($2,500.00 plus $41337.65), adjustment results in a further 
tax of $2,333.84 instead of $3,821.40 as reported. 

8 1921. 

Salary received from the Delta Chemical Company was 
shown on your return as $1,200.00. As a bonus of $2,500.00 
was paid you on January 21, 1921 for special services ren¬ 
dered during 1920, the taxable income for 1921 as increased 
by $2,500.00. 

Partnership loss from M. B. Corbett and Company, 
Wells, Michigan, was shown on your return as $1,571.92. 
As vou state that you owned only a one-twelfth interest in 
this partnership, the deduction of $1,571.92 is reducted to 
$130.99 (1/12 of $1,571.92) or a difference of $1,440.93. 

As $3,940.93 ($2,500.00 plus $1,440.93) is subject to nor¬ 
mal tax at 8% and surtax at 52% adjustment results in a 
further tax of $24,482.20 instead of $22,117.64 as reported. 

This assessment is in addition to all other outstanding 
and unpaid assessments appearing upon the Collector’s 
lists. 

Payment of the deficiency in tax should not be made until 
a bill is received from the collector of Internal Revenue for 
your district, and remittance should then be made to him. 

You are advised that you may disregard office letter 
dated January 18,1926. 
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Waivers of the statute of limitations for 1^20 and 1921 
are on file in this office. 

Now, January 3, 1930, the foregoing Petitjion certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tab Appeals. 

9 Filed Sep. 17, 1926, United States Bqard of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 1S733. | 

Merritt J. Corbett, Petitioner, ! 

v. ! 

Commissioner of Internal Revenue, Respondent. 

j 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition filed in the above-entitled appeal, 
admits and denies as follows: 

1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2. 

3. Admits the allegations contained in paragraph 3. 

4. Denies that the Commissioner committed error as al¬ 
leged in paragraph 4. 

5. (a) Admits that the petitioner sold in 1920 ].,600 shares 
of Tonopah Belmont for $2,635.36. Specifically denies that 
such shares cost to exceed $5,200.00 

( b ) Specifically denies the allegations contained in sub¬ 
division (b) of paragraph 5. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GRIjCGG, 
Bureau of Internal Revenue. 

Of Counsel: General Counsel, 

GEORGE G. WITTER, 

Special Attorney, 

Bureau of Internal Revenue. 

2—5122a 
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Now, January 3j 1930, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

10 Filed April 21, 1927. 

United States Board of Tax Appeals. 

Docket No. 18733 


Merritt J. Corbett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition 


The above named petitioner hereby petitions for a rede¬ 
termination of the deficienev set forth bv the Commissioner 

• *> 

of Internal Revenue in his notice of deficienev IT:PA:2-60D: 

%> 

RO’L:202 dated May 27,1926, and as a basis of his proceed¬ 
ing alleges as follows: 

(1) The petitioner is an individual with principal office 
at the Press Building, Binghamton, New York. 

(2) The notice of deficiency—a copy of which is attached 
and marked Exhibit 44 A"—was mailed to the petitioner on 
May 27, 1926. 

(3) The taxes in controversy are income taxes for the 
calendar years 1920 and 1921 and are for $2,333.84 for 

1920 and $24,482.20 for 1921. 

(4) The determination of taxes set forth in the said notice 
of deficiency is based upon the following errors: 

(u) The respondent erred in disallowing a loss on the 
sale of 1,600 shares of Tonopah Belmont sold in 1920. 

(b) The respondent erred by disallowing in 1921 the loss 
on bonds of the Colorado, Wyoming and Eastern Railroad 
Company. 

( c ) The respondent erred by increasing the petitioner’s 
income for the year 1921 by $13,859.10 an alleged profit on 
the sale of stock of the Melville-Corbett Company sold in 

1921 by the M. J. Corbett Company of St. Marys, Pennsyl¬ 
vania, in which Company the petitioner was a partner. 
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( d) The respondent ei red by increasing th^ petitioner’s 
income for the year 1921 by $29,000.00 an alleged additional 
profit on the sale of stock of the Melville-Corbett Company, 
which stock was owned individually by the petitioner. 
11 (5) The facts upon which the petitioner relies as a 

basis of this proceeding are as follows;: 

(a) The petitioner sold in 1920 1,600 shares of Tonopali 
Belmont for $2,635.36. These shares cost the petitioner as 
follows : 


1,500 shares 
100 shares 

Total 


$10,800.00 
455.50 

$11,255.50 


(b) The bonds of the Colorado, Wyoming and Eastern 
Railroad Company were worthless in 1921 and the peti¬ 
tioner charged the same off as a loss in that vear. 

(c) A sales agreement was made the 13th day of Octo¬ 
ber, 1921 by the Petitioner and M. J. Corbett & Company, 
whereby two hundred shares in the Melville-Corbett Com- 
pany, a Pennsylvania Corporation owned by the petitioner, 
and one hundred and fifty shares owned by M. J. Corbett 
and Company, in which the petitioner was a cofpartner, and 
one hundred and fiftv shares owned by Corbett & Stuart, 
were sold to the Miner-Edgar Company, a New Jersey Cor- 
paration for $376.00 a share. Under the terms of this 
agreement $10,000.00 was paid in cash and the balance of 
$178,000.00 was made payable in instalments Evidenced by 


three notes for $5000.00 each, dated November 


able in two, three and six months respectively; a bond for 


$80,000.00 secured by a mortgage to mature 


1, 1921 pay- 


$8000.00 on 


May 1, 1927 and $8000.00 every six months thereafter until 
paid and ten notes for $8,300.00 each dated November 1, 
1921, the first of which was payable Novembef 1, 1922 and 
one every six months thereafter. 

j . i 

(6) The petitioner prays for relief from the deficiency 
asserted by the respondent on the following and each of the 
following particulars: 

(a) That the loss on 1600 shares of Tonopah Belmont be 
allowed in accordance with Section 202 of the Revenue Act 
of 1918. 

(b) That the petitioner be allowed the loss sustained on 
bonds of the Colorado Wyoming and Eastern! Railroad in 
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1921 in accordance with Section 202 of the Revenue Act of 

1921. 

( c ) That the petitioner's profit, if any, on the sale of 
stock of the Melville-Corbett Company be computed in ac¬ 
cordance with Section 202 (f) of the Revenue Act of 1921, 
Sections 212 and 1208 of the Revenue Act of 1926. 

Wherefore the petitioner prays that this Board may 
hear and redetermine the deficiencv herein alleged. 

JOHN E. HUGHES. 

WILLIAM COGGER, 

Counsel for Petitioner, 

652 Earle Building, Washington, T). C. 


12 State of New York, 

Count if of Broome , .sn: 


Merritt J. Corbett being dulv sworn savs that lie is the 
petitioner named; and that he has read the foregoing peti¬ 
tion, or had the same read to him. and is familiar with the 
statements contained therein, and that the facts stated are 
true, except as to those facts stated to be upon information 
and belief, and those facts lie believes to be true. 


MERRITT J. CORBETT. 


Subscribed and sworn to before me this 12 dav of April, 
1927. 

TAVER BAYLEY, 

Notary Public. 
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Exhibit “A.” 


Treasury Department, Washington 

IT :PA :2-60D RO ? L :202. May 27,1926. 

Mr. Merritt J. Corbett, 
c/o Corbett and Stuart, 

Press Building, 

Binghamton, New York. 

Sir: 

The determination of your income tax liability for the 
taxable years 1920 and 1921, as set forth in office letter 
dated January 18,1926 has been changed as a result of your 
letter of February 2, 1926 to disclose an aggregate defi- 
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ciency in tax amounting to $26,816.04. The jadjustments 
made are shown in detail in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to tile a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., a|id must be 
mailed in time to reach the Board within the 60| day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to tile a 
petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an as¬ 
sessment has been made, or where a taxpayer] has filed a 
petition and an assessment in accordance with the final deci¬ 
sion on such petition has been made, the unpaid amount of 
the assessment must be paid upon notice and demand from 
the Collector of Internal Revenue. No claim for abatement 
can be entertained. 

If you acquiesce in this determination and d^> not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the enclosed Form A, and forward it ^o the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :PA :2-60D :RO’L:2D2. In the event that 
you acquiesce in a part of the determination, the waiver 
should be executed with respect to the items tq which you 
agree. 


Respectfully, 


D. II. BLfIR, 

Commissioner, 
By C. R. NASH, 


Assistant to the Commissioner. 


Enclosures: Statement, Form A, Form 882. 
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14 Statement 

IT :PA :2-60D EOT. :202. 

In re Mr. Merritt J. Corbett, c/o Corbett & Stuart, Press 
Building, Binghamton, New York. 


I >eticiency 

Years. in tax. 

1920 . $2,333 84 

1921 . 24,482.20 


$26,816 04 (Waivers filed) 

Reference is made to your protest dated February 2, 
1926, against the; proposed assessment of $3,821.40 for 1920 
and $22,117.64 for 1921 or a total of $25,939.04 as outlined in 
office letter dated January 18, 1926, and to the conference 
with your representative Mr. William Cogger, 652 Earle 
Building, Washington, D. C., held in Washington, D. C., on 
March 10, 1926. Also, to your protest dated March 26, 
1926, and to the conference with your above-mentioned rep¬ 
resentative held in Washington, D. C., on April 20, 1926. 

The deficiency in tax was based on the report of the 
Supervising Internal Revenue Agent at Buffalo, New York, 
dated November 6, 1925, covering an investigation of your 
income tax returns for the above mentioned vears. 


1920. 

Salary receive^ from the Delta Chemical Company was 
shown on vour return as $4,200.00 and increased bv the rev- 
enue agent to $6,700.00. As the increase of $2,500.00 repre¬ 
sented a bonus paid on January 21,1921 for special services 
rendered during 1920, the taxable income for 1920 is de¬ 
creased by $2,500.00. 

Partnership income from M. J. Corbett and Company, 
Wells, Michigan, was shown on your return as $2,168.83 and 
increased bv the revenue agent to $6,506.48, As vou state 
that you owned only a one-twelftli interest in this partner¬ 
ship, the taxable income for 1920 is decreased by $4,337.65 
($6,506.48 minus $2,168.83). 

As surtax at graduated rates was computed on $6,837.65 
($2,500.00 plus $4,337.65), adjustment results in a further 
tax of $2,333.84 instead of $3,821.40 as reported. 
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15 Statement. 

Mr. Meritt J. Corbett j 

1921. 

Salary received from the Delta Chemical Company was 
shown on your return as $1,200.00. As a bonus 6f $2,500.00 
was paid you on January 21, 1921 for special services ren¬ 
dered during 1920, the taxable income for 1921 ib increased 
by $2,500.00. 

Partnership loss from M. J. Corbett and Company, Wells, 
Michigan, was shown on your return as $1,571.92. As you 
state that you owned only a one-twelfth interest in this 
partnership, the deduction of $1,571.92 is reduced to $130.99 
(1/12 of $1,571.92) or a difference of $1,440.93. 

As $3,940.93 ($2,500.00 plus $1,440.93) is subject to nor¬ 
mal tax at 8% and surtax at 32%, adjustment Results in a 
further tax of $24,482.20 instead of $22,117.04 asj reported. 

This assessment is in addition to all other outstanding 
and unpaid assessments appearing upon the Collector’s 
lists. 

Payment of the deficiency in tax should not be made until 

* * i 

a bill is received from the collector of Internal Revenue for 
your district, and remittance should then be made to him. 

You are advised that you may disregard o|ffice letter 
dated January 18, 1926. ! 

Waivers of the statute of limitations for 1926 and 1921 
are on file in this office. 

Now January 3, 1930, the foregoing Amendejd Petition 
certified from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBjLE, 

Clerk U. S. Board of Tax Appeals. 
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16 Filed June 18, 1927. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 18733. 

Merritt J. Corbett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, Genpral Counsel, Bureau of Internal Revenue, 
for answer to the amended petition filed in the above-en¬ 
titled appeal, admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of the 
petition. 

2. Admits the allegations contained in paragraph 2 of the 
petition. 

3. Admits the allegations contained in paragraph 3 of the 
petition. 

4. Denies the allegations of error contained in paragraph 
4 of the petition. 

5. (a) Admits that the petitioner sold in 1920 1600 shares 
of Tonopah Belmont for $2,635.36. Specifically denies that 
such shares cost to exceed $5,200.00. 

(b) (c) Denies the allegations contained in subdivisions 
(fr) and (c) of paragraph 5 of the petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinabove expressly ad¬ 
mitted to be true. 

Wherefore it is prayed that the petitioner’s appeal be 
denied. 

A. W. GREGG, 

General Counsel , 

i Bureau of Internal Revenue. 

Of Counsel: 

GEORGE G. WITTER, 

Special Attorney, Bureau of Internal Revenue. 
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Now, January 3, 1930, the foregoing Answer to Amended 
Petition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

17 A true copy. Test: ! 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 18733. ! 

! 

Merritt J. Corbett, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Promulgated March 1, 1929. 

Held that petitioner is entitled to deduction from gross 
income of the year 1921 the cost to him of railroad bonds 
which were ascertained to be worthless in the year 1921. 

Notes and a bond received by petitioner and others in ex¬ 
change for stock held to have had a readily realizable 
market value in 1921. 

John E. Hughes, Esq., and William Cogger, E^q., for the 
petitioner. 

W. Frank Gibbs, Esq., for the respondent. 

This is a proceeding for the redetermination of defi¬ 
ciencies in income taxes for the calendar years 1920 and 
1921 in the amounts of $2,333.84 and $24,482.20, respec¬ 
tively. j 

The petition contains the following allegations of error: 

(1) The respondent erred in disallowing a loss on the 
sale of 1,600 shares of Tonopali Belmont sold in 1920. 

3—5122a 
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(2) The respondent erred by disallowing in 1921 the loss 
on bonds of the Colorado, Wyoming and Eastern Railroad 
Company. 

(3) The respondent erred by increasing the petitioner’s 
income for the year 1921 by $13,859.10, an alleged profit on 
the sale of stock of the Melville-Corbett Company sold in 
1921 by the M. J. Corbett Company of St. Mary's, Pennsyl¬ 
vania, in which company the petitioner was a partner. 

(4) The respondent erred by increasing the petitioner’s 
income for the year 1921 by $54,349.40, an alleged profit on 

the sale of stock of the Melville-Corbett Company 
18 which stock was owned individually by the petitioner. 

At the [hearing the petitioner abandoned assign¬ 
ment of error (1) and leave was granted petitioner to amend 
the assignment of error, (2) to allege as an alternate con¬ 
tention that the respondent erred by refusing to allow the 
petitioner to deduct in 1921 the sum of $25,000 for a bad 
debt due from the Colorado, Wyoming and Eastern Rail¬ 
road Company. 

Findings of Fact. 

v/ ; 


The petitioner is an individual residing at Bellaire, Flor¬ 
ida. 


In 191S, petitioner acquired $10,000 par value of the gen¬ 
eral mortgage bonds of the Colorado, Wvoming and East- 
ern Railway Company, in exchange for American Hide and 
Leather Company bonds which had cost him $10,000. The 
sale of bonds of the American Hide and Leather Company 
for the year 1918 on the Xew York stock exchange, as 


shown in the “Financial Chronicle” 


for that vear, ranged 


from a low price of 98VI to 102. 

In 1919 the petitioner purchased another $10,000 par 

value Colorado, Wvoming and Eastern Rail wav Co. bonds 

■ • « » * 

for $8,000 cash and later, in the same year, he purchased 
another $5,000 par value of said bonds for $4,250. 

The railroad on which the bonds were issued was built to 


get coal out of a mixed coal deposit that was supposed to 
be a sixty-foot vein. The coal property was later ascer¬ 
tained to be less valuable than at first thought. In 1921, the 
mine caught fire and the whole property became practically 
worthless. The railroad then ceased to function. The peti¬ 
tioner ascertained these facts in 1921. 


4 
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19 The railroad wr ; originallv named the Wvominsr, 
Laramie and Hahn’s Peak Railroad Company. Its 

properties were sold under foreclosure proceedings in 1914 
and turned over to the Colorado, Wyoming 4nd Eastern 
Railway Company. In 1920 there were several ljiens against 
this railroad. Under one of these, a first mortgage given 
by the Laramie & Ilalm's Peak Railroad to tlje American 
Trust Company of Boston, there were outstanding $240,000 
principal amount of bonds. Under a mortgage called the 
First Refunding Mortgage of the Colorado, Wyoming and 
Eastern Railway Company there were outstanding $550,000 
principal amount of bonds. The general mortgage under 
which the Equitable Trust Company of New York and Ly¬ 
man Rhoades were trustees, was given to secur^ an issue of 
$1,600,000 principal amount of bonds. It was a j>art of these 
bonds which the petitioner held. The two othe 
had priority over the general mortgage. No 
ever paid upon the general mortgage bonds wh 
outstanding since July 1, 1914. In 1921 the 
faulted upon the interest payment of both of jhe other is¬ 
sues of bonds. 

For the year 1918 the railroad had had a de 
971.37. For the year 1919, there was a surplus of $11,608.04, 
but it was the opinion of the directors of the railroad that if 
the property had been properly maintained t)ie apparent 
surplus would have been wiped out. For the year 1920 the 
company had a deficit, after paying interest, ot* $37,718.75. 
In the year 1921, the deficit of the railroad, after 

20 charging interest on the first two bonds'as if it had 
been paid, was $8,757.62. In the year 1921 the rail¬ 
road went into the hands of a receiver. The railroad com- 


r mortgages 

C v? 

nterest was 
ch had been 
[railroad de¬ 


ficit of $11,- 


no financial 
nd directors 


pany published no annual reports and made 
statements of any kind. Except for its officers aj 
none of the security holders knew about the actual condition 
of the company. 

Under date of November 14, 1921, the trustees under the 
General Mortgage issued a notice to the petitioner and the 
bondholders, which stated in part: j 

The Trustees under the General Mortgage securing your 
bonds have, under the authority conferred by tl|e mortgage, 
declared the principal of all of the outstanding! bonds to be 
due and payable, which declaration automatically makes the 
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accrued interest due and payable, and have made demand 
upon the Company for the papment of the total sum. It is 
anticipated that the Company will be entirely unable to 
make any such payment, and in such case, the Trustees, 
under the authority granted by the General Mortgage, ex¬ 


pect to commence foreclosure proceedings in the Federal 
District Court for the District of Wyoming, and to ask for 
the appointment of a receiver. It is expected that this ac¬ 
tion will immediatelv be followed bv the tiling of bills to 
foreclose by both Guaranty Trust Company of Xew York, 
Trustees under the First and Refunding Mortgage, and 
American Trust Company of Boston, Trustee under the 
mortgage of Laramie, Hahn’s Peak & Pacific Railway Com¬ 


pany. 

The trustees under the General Mortgage are, of course, 
willing to follow and abide by the request or instructions of 
the holders of a sufficient amount of the bonds pursuant to 
the provisions of the General Mortgage. Although it has 
been represented to the Trustees that it is doubtful whether 
this receivership and foreclosure will, in the normal course 
of things, realize anything for the General Mortgage bonds, 
the Trustees feel that in the absence of such instructions of 
request, the proper course for them to pursue is as 
21 outlined above in order that the rights and interests 
of the parties may be adjudicated by a court of com¬ 
petent jurisdiction, and it may be determined what amount, 
if any, is distributable on account of the General Mortgage 
bonds. 


On December 1, 1923, the U. S. District Court for the 
District of Wyoming entered a decree of foreclosure of the 
mortgages and on April 11, 1924, at the foreclosure sale 
the property of the Railroad sold for $201,000. The date 
of confirmation of the sale was April 18, 1924. The prop¬ 
erties and assets which might be subjected to the general 
mortgage only were sold for $1,000 which was insufficient 
to pay the various costs and expenses of the sale. The 
trustee had no appraisal of the properties of the railroad 
in 1921 or later. 

The petitioner kept no books of account. Ilis return for 
the year 1921 was filed upon the cash receipts and dis¬ 
bursements basis. 
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The bonds were worthless in the year 1921 and were as¬ 
certained to be so by the petitioner in that year. 

On October 13, 1921, an agreement was filtered into 
among j 
nership, 
the first 

poration, party of the second part, and the Melville-Corbett 
Co., a Pennsylvania corporation, party of the third part. 
This contract provides in part as follows: 

i 

Whereas M. J. Corbett owns 200 shares, M. «jT. Corbett & 
Company 150 shares and Corbett & Stuart 150 shares, 
making a total of 500 shares of the common jdock of the 
Melville-Corbett Company, a Pennsylvania corporation, 
and j 

22 Whereas the Miner-Edgar Company owns all the 
other shares of the common stock of the Melville- 
Corbett Company issued and now outstanding, to-wit: 500 
shares, and 

Whereas The Miner-Edgar Company wishes); to acquire 
by purchase the 500 shares of said stock of tjie Melville- 
Corbett Company owned by the parties of the first part, 

Now, Therefore, in consideration of the premises, the 
mutual promises herein contained and other valuable con¬ 
siderations, the parties hereto agree as follows :| 

First. The Sellers agree to deliver to the Bfiver on No- 

j * 

vember 1, 1921, at 10:00 o’clock in the foreiioon at the 
offices of Moore, Hall, Swan & Cunningham, |27 William 
Street, Borough of Manhattan, New York Cityj 500 shares 
of the common stock of the Melville-Corbett Company duly 
endorsed for transfer to The Miner-Edgar Conjipany or to 
any nominee the Buyer may select, but subject to a pledg¬ 
ing thereof as hereinafter provided. 

Second. The Buyer agrees to pay therefor $f0,000.00 in 
cash on delivery of the stock as provided in Paragraph 
4 4 FIR ST”, and to execute and deliver its notes and the 
securities as follows: j 

(A) Three promissory notes made by the [Buyer and 
endorsed by the Melville-Corbett Company to b(k dated No¬ 
vember 1, 1921, with interest at 6%, of $5,000.00 each pay¬ 
able in two months, four month and six months, respec¬ 
tively, at the Nassau National Bank of Brooklyn], Brooklyn, 


l. J. LorDeu, m . j. Loroeit « uompany, a copart- 
and Corbett & Stuart, a corporation, parties of 
part, the Miner-Edgar Company, a New York cor- 
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N. Y. and to secure the principal and interest of said notes, 
the Buyer agrees to pledge as security the 500 shares of 
common stock of the Melville-Corbett Company which is be¬ 
ing sold under this agreement. 

(B) A bond secured by a mortgage on the real estate 
and plant of the Melville-Corbett Company located at Saint 
Marys, Pennsylvania, to be dated November 1, 1921, with 
interest at 6%, payable semi-annually, for $80,000.00 to 
mature, $8,000.00 on May 1, 1927, and $8,000.00 six months 
thereafter and at the expiration of each of the eight suc¬ 
ceeding periods of six months until the mortgage be 
23 satisfied with the option in the obligor or mortgagor 
on thirtv davs’ notice to satisfv the whole or any 
part of said mortgage provided that every such payment 
less than the entire debt shall be not less than $4,000.00 or 
shall be some multiple thereof. The Buyer agrees to exe¬ 
cute and deliver to the Sellers its bond in the penal sum of 
$160,000.00 conditioned for the payment of said indebted¬ 
ness on the terms herein stated and the party of the third 
part on its part convenants and agrees to duly execute, 
acknowledge and deliver to the Sellers a mortgage which 
shall convey and be a first lien upon its entire real estate 
and plant aforesaid as collateral security for the payment 
of said bond. It is mutually covenanted, understood and 
agreed that said bond and mortgage shall contain cov- 
enants that during the continuance of said mortgage, the 
obligor or mortgagor will pay all legal taxes and assess¬ 
ments, will keep all buildings, tools, machinery and equip¬ 
ment in good and substantial repair, will keep the build¬ 
ings on the premises insured against loss by fire for the 
benefit of the mortgagee, will not pull down or remove any 
of the buildings or any part thereof or any engines, fixed 
or moveable machinery or tools or the like appurtenant to 
the business to be carried on at said plant without the 
written consent of the mortgagee, unless all articles re- 

r’ <17 

moved shall be replaced by others of equal value, together 
with a covenant that if the plant is shut down continuously 
and does not operate for a period of more than six months 
that then and in every such event, the obligor or mortgagor 
will pay to the mortgagee $1,000.00 per month for each 
month or fraction thereof in excess of said six months that 
the plant is shut down and does not operate, it being ex- 
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pressly understood and agreed that all amounts so paid 
shall be applied as a payment on the mortgage debt. It is 
also further expressly understood and agreed that said 
bond and mortgage shall contain such other! clauses and 
covenants as are usual in plant mortgages. 

x ^ ^ I 

(C) Ten notes made by the Buyer and endorsed by the 
Melville-Corbett Company with interest at (3%, payable 
semi-annually, dated November 1, 1921, each for $8,300.00, 
aggregating $83,000.00, payable at the Nassau National 
Band of Brooklyn, Brooklyn, New York, as follows: 

One note shall bo payable on May 5, 1922, and one 
24 at the expiration of each subsequent j six months 
period until all are paid. The notes shslll be subject 
to a condition that if there be a default in any note for a 
period exceeding three months then all of saicj notes shall 
become due and payable at the election of the holders 
thereof. All said notes shall be secured bv bonds of The 
Miner-Edgar Company of the par value of $100,000.00 
known as first mortgage and refunding bondp of a total 
authorized issue of $1,500,000.00 bearing interest at the 
rate of 7%. As each note of $8,300.00 and interest is re¬ 
tired, there shall be released from the bonds so pledged 
and surrendered to the obligor bonds of the ^>ar value of 
$8,000.00, provided there has been no default in the pay¬ 
ment of interest on the notes remaining unpaid jor the mort¬ 
gage indebtedness. 


The contract was executed according to its terms. The 
three notes for $5,000 each were worth their face value. At 
or about the date of delivery of the $80,000 bond secured 
by the mortgage petitioner attempted to sell it.j Petitioner 
discussed the matter with the president of a jbank in St. 
Mary’s, Pennsylvania, and then tried to sell it to the A. 
Curie Chemical Company. This company refused to buy 
it. Petitioner also offered it to other people who also re¬ 
fused to buy it. No part of the principal amount of the 
bond has been paid except $4,000 which was ][)aid at the 
time the first installment of $8,000 was due, which was May 
1, 1927. Interest on the bond was paid up till May 1, 1927, 
but since that time none has been paid. Th^ petitioner 
turned over the bond to a bank in Binghamton, I New York, 
which marketed it. 
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The obligor on this bond, which was secured by the mort¬ 
gage, was the Melville-Corbett Company. The plant of the 
Melville-Corbett Company has not been run for two years. 
It was built primarily to produce acetone for the 

25 English Government during the World War. After 
the war was over the acetone business was gone. 

Acetone is now being supplied in other ways so that this 
plant now has very little value. In 1921, however, the Mel¬ 
ville-Corbett Company had an alcoholic refinery plant and 
a formaldehyde plant and other equipment in connection 
with it. The plant was upon leased ground. 

The equipment of the formaldehyde plant has for years 
been disconnected,and stored and was not covered in the 
mortgage. Since some time after May 1, 1927, this mort¬ 
gage has been in the hands of attorneys for purpose of 
foreclosure. 

The ten notes of $8,300 each, the first of which was pay¬ 
able November 1, 1922, were made by the Miner-Edgar 
Company which was the purchaser under the contract. The 
credit of the Miner-Edgar Company was not good. 

As shown by the contract above, the petitioner owned 
200 shares of the stock of the Melville-Corbett Company. 
In addition to this the petitioner owned a 34% interest in 
M. J. Corbett & Company, which was a partnership. 

The petitioner's return for 1921 showed that a profit of 
$54,349.40 was derived from the sale of his stock in the 
Melville-Corbett Company; that a loss of $25,000 was sus¬ 
tained upon the Colorado, Wyoming & Eastern Railroad 
Company bonds and that a $4,000 loss was sustained upon 
stock or bonds of the Binghamton Cold Storage and Ice 
Company, making a net gain from sale of stocks and bonds 
of $25,349.40. 

The respondent disallowed the claimed loss of $29,000 
and increased the income of petitioner from the M. J. Cor¬ 
bett Company, the partnership in which petitioner owned 
a 34% interest, by an amount of $13,859.10. 

26 Opinion. 

Siefkix: The first question for decision is whether peti¬ 
tioner is entitled to a deduction for the year 1921 for an 
alleged loss on bonds of the Colorado, Wyoming and East- 
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era Railway Company. In 1918, petitioner acquired $10,- 
000 par value of the bonds for American Hide ^nd Leather 
Company bonds of a value of $9,825. We may assume, 
then, that the Colorado, Wyoming and Eastern Railway 
Company bonds were of this value. Petitioner, in 1919, 
bought a total of $15,000 par value of the same bonds for 
$12,250. The total cost of the bonds was, therefore, $22, 
075. 

Section 214 (a) of the Revenue Act of 1921, provides: 

That in computing net income there shall bd allowed as 
deductions: 

« # * # # # j # 

(7) Debts ascertained to be worthless and charged off 
within the taxable vear. * * * 

We have found, as a fact, based upon the facts found and 
upon the testimony of witnesses who were falmiliar with 
the affairs of the railroad, that these bonds weife worthless 
in 1921 and that the petitioner ascertained them to be so 
in that year. Petitioner kept no books or account and, 
therefore, could not charge them off. The petitioner is en¬ 
titled to a deduction of $22,075 for the year 1921. 

The remaining question for decision relates fo the profit 
upon the disposition of stock. The petitioner does not 
question the cost of the stock as determined by the respond¬ 
ent. On October 13, 1921, the petitioner, M. J. Cor- 
27 bett & Co., a partnership in which petitioner held a 
34% interest, and Corbett & Stuart, a corporation, 
all agreed in one instrument, to transfer stock in the Mel- 
ville-Corbett Company to the Miner-Edgar Coihpany. Pe¬ 
titioner held 200 shares, M. J. Corbett & Co. helq 150 shares 
and Corbett & Stuart held 150 shares. The tothl in consid- 
oration received by the three parties consisted of $10,000 
cash, three notes for $5,000 each, ten notes for $8,300 each, 
and a bond for $80,000 secured by a mortgage. 

The petitioner, on his return, showed a profit of $54,- 
349.40 as' his profits upon the sale of his 20(1) shares of 
stock of the Melville-Corbett Co. The respondent accepted 
this figure as correct and also increased petitioner’s income 

4—5122a 
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from the partnership by $13,589.10. The petitioner now 
claims that the inclusion of both the $54,349.40 item and the 
$13,589.10 item in income was error. This claim arises 
from the contention of the petitioner that neither the bond 
for $80,000 nor the ten notes for $8,300 had a readily real¬ 
izable market value at the time received. Petitioner con¬ 
cedes that the three notes for $5,000 each were worth their 
face value. 

Section 202 ( e ) of the Revenue Act of 1921, provides: 

Where property is exchanged for other property which 
has no readily realizable market value, together with 
money or other property which has a readily realizable 
market value, then the money or the fair market value of 
the property having such readily realizable market value 
received in exchange shall be applied against and reduce 
the basis, provided in this section, of the property ex¬ 
changed, and if in excess of such basis, shall be taxable to 
the extent of the excess; * * * 

28 The petitioner testified that the ten notes for $8,300 
each had very little, if any, market value. However, 
this is a conclusion of the witness and we cannot accept it 
as a fact. The petitioner did not disclose his reasons for 
reaching such a conclusion. Nor do we believe that the 

petitioner has shown that the bond secured bv the mort- 
* * 

gage had no readily realizable market value. It will be 
observed from the contract set forth in our findings of fact 
that both the Melville-Corbett Co., and the Edgar-Miner 
Co., assume to be responsible to the petitioner and the other 
sellers of the stock for the payment of the bond. The Ed¬ 
gar-Miner Co. agreed to execute a penal bond to secure the 
payment. 

The holding of the respondent with regard to the profit 
upon the sale of stock will not be disturbed. 

Judgment will be entered lender Rule 50. 

Now, January 3, 1930, the foregoing Findings of Fact & 
Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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29 Filed Mar. 5,1929, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 18733. ! 

Merritt J. Corbett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion to Amend 0pinion. 

Comes now petitioner by its counsel and jrespectfully 
moves that this Honorable Board amend its opinion in the 
above entitled cause by holding that no part of the 
$80,000.00 bond constituted profit to petitioner in 1921. 

It is submitted that in holding said bond to constitute 
profit, the Board overlooked Section 202 (c) (1) jof the Reve¬ 
nue Act of 1921 as construed in its decision in the case of 
Richard T. Greene, Docket No. 23975, promulgated recently 
and that the Board’s decision in petitioner’s cjise conflicts 
with its decision in the Greene case. 

Furthermore, the Board’s finding of fact tlia]t “the peti¬ 
tioner turned over the bond to a bank in Binghamton, New 
York, which marketed it’’ is based upon a misapprehension 
of the evidence and petitioner requests fifteen jdays to file 
his affidavit that this is not so and that lie retains said bond 
to date. 

As a further reason why said opinion shouldjbe modified 
or in lieu thereof a rehearing allowed, it is submitted that 


petitioner was mislead by the Board’s decision 


of Edson, 11 B. T. A. 621, (which is expressly Overruled in 


in the case 


fra in from 
s within the 


the Greene case) and thereby induced to rc 
arguing that an exchange of stock for a bond wa 
provisions of Section 202 (c) (1) of the Revenue Act of 
1921. 

30 Hence, in order that justice may be done, it is re¬ 
spectfully requested that the Board’s decision may 
be modified or a rehearing allowed. 

All of which is respectfully submitted. 

(Sgd.) JOHN E. HUGHES, 

(Sgd.) WILLIAM COGGER 

Counsel for Petitioner , 844 Earle Building, 

Washington, D. C . 
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Now, January 3, 1930, the foregoing Motion to Amend 
Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 

31 Filed Mar. 29, 1929, United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 18733. 

Merritt J. Corbett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion for Leave to File Affidavit. 

Comes now the above named petitioner by its counsel 
and respectfully moves for leave to file the attached affi¬ 
davit in support of its motion for a modification of the 
opinion of the Board or in lieu thereof for a new trial. 
(SgcL) ' JOHN E. HUGHES, 

(Sgd.) WILLIAM COGGER, 

Counsel for Petitioner, S44 Earle Building , 

Washington, D. C. 

Granted Mar. 29, 1929. 

(Signed) , FOREST 1). S1EFKIN, 

Member U. S. Board of Tax Appeals. 

32 Copy. 

State of Florida, 

Countg of Pinnellas , nn: 

Merritt J. Corbett being first duly sworn upon oath de¬ 
poses and says that he did not testify and did not intend to 
testify before the Board that the bond for $80,000.00, was 
marketed by anyone. Affiant says upon oath that the said 
bond was never marketed and has not been marketed to 
this day. 
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Affiant further says upon oath that the stock! of the Mel- 
ville-Corbett Company which he disposed of in 1921 was 
held by him at all times until disposed of solely for the pur¬ 
pose of investment and for no other purpose. f \nd further 
affiant sayetli not. 

(Sgd.) MERRITT J. CORBETT. 


Subscribed and sworn to before me this 27th day of 
March, 1929. 

(Sgd.) TAVEN BAYLY^ 

Notary 

Notary public, State of Florida at large. 

My commission expires June 29, 1929. 


(seal.) 

Public. 


Now, January 3, 1930, the foregoing Motion tjor Leave to 
File Affidavit & Affidavit certified from the Record as a 
true copy. 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAM 


3LE, 


f 

Clerk U. S. Board of Tax\Appeals. 


33 United States Board of Tax Appeals! 

Docket No. 18733. 

Merritt J. Corbett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Deny ivy Motion to Amend Opinion. 

On March 5, 1929 counsel for the petitioner filed a motion 
requesting the Board to amend its opinion promulgated in 
the above-entitled proceeding under date of March 1, 1929. 
Petitioner's motion was placed on the Day Calendar and a 
hearing was had on the motion on April 31,1929. j After due 
consideration of the motion and the argument Of April 3, 
1929, it is 
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Ordered that the motion be and the same is hereby de¬ 
nied. The proceeding will be restored to the calendar for 
settlement under Rule 50. 

(Signed) FOREST D. SIEFKIN, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C. May 2, 1929. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk r. S. Board of Tax Appeals. 

Now, January 3, 1930, the foregoing Order Denying 
Motion to Amend Opinion certified from the record as a 
true copy. 

TSeal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

34 United States Board of Tax Appeals. 

Docket No. 18733. 

Merritt J. Corbett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant lo the report and determination of the Board 
Promulgated March 1. 1929 in the above entitled proceed¬ 
ing, the Commissioner having filed a proposed final deter¬ 
mination with notice of settlement and the petitioner hav¬ 
ing made no objection to such determination, it is 

Ordered and decided that there is a deficiency in taxes 
for the year 1920 in the amount of $2,333.84, and for the 
year 1921 in the amount of $11,880.2S. 

(Signed) - BENJAMIN H. LITTLETON, 

Member U. S. Board of Tax Appeals. 

Dated: Washington, D. C. 

Entered Jun. 25, 1929. 

A true copy. Teste: 

[Seal of U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Now, January 3, 1930, the foregoing Decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


United States Board of Tax Appeals. Filed Nov. 8, 

1929. 


Before the United States Board of Tax 


Docket No. 18733. 


Appeals. 


Merritt J. Corbett, Petitioner, 

v. 


Commissioner of Internal Revenue, Res 


i 


ondent. 


Notice of Filing Petition for Review and Service of 

Copy Thereof. 

To C. M. Cliarest, 

Attorney for Respondent, 

Washington, D. C. 


You are hereby notified that we have this da\j filed with 
the United States Board of Tax Appeals petition for review 
in the above entitled case and a copy of the said petition is 
herewith served upon you. 

(Sgd.) ' JOHN E. HUGHES, 

(Sgd.) WILLIAM COGGER, 

Attorneys for Petitioner , 844 Egrle 

Building , Washington, D. C. 

Service of the above and foregoing Notice and of a copy 
of the said petition for review is acknowledged this 6th day 
of November, 1929. 

C. M. CHARE^T, 
Attorney for Respondent. 
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36 United States Board of Tax Appeals. Filed Nov. 8, 

1929. 

United States Board of Tax Appeals. 

Docket No. 18733. 

Merritt J. Corbett, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Agreement for Review by Court of Appeals of the 

District of Columbia. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys, that the de¬ 
cision of the United States Board of Tax Appeals in the 
above entitled case, dated June 25, 1929, may be reviewed 
by the Court of Appeals of the District of Columbia. This 
agreement is made under and pursuant to the provisions of 
Section 1002(d) of the Revenue Act of 1926. 

(Sgd.) JOHN E. HUGHES, 

(Sgd.) j WILLIAM COGGER, 

Attorneys for Petitioner , 844 Earle 

Building , Washington , D. C. 

C. M. CHAREST, 

Attorney for Respondent. 

37 United States Board of Tax Appeals. Filed Nov. 8, 

1929. 

In the Court of Appeals of the District of Columbia. 

Docket No. 18733. 

Merritt J. Corbett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of the Decision of the Board of Tax 

Appeals. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

Your petitioner, Merritt J. Corbett, by his attorneys, 
John E. Hughes and William Cogger, respectfully shows: 
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First. This is a proceeding for review by the Court of 
Appeals of the District of Columbia of a decision of the 
United States Board of Tax Appeals entered on June 25, 
1929 and published in 15 B. T. A. 698, denying petitioner’s 
contention that no taxable income arose from tlie exchange 
of corporate stock for corporate bonds and notjis. The fol¬ 
lowing are assigned as errors and as reasons fbr said peti¬ 
tion for review: 

(1) The United States Board of Tax Appeals erred in 
holding that taxable income arose from the exchange of 
stock of the Melville-Corbett Company for stock in the 
Miner-Edgar Company and a bond of the .\lliner-Edgar 
Company and a small amount of cash. 

(2) The United States Board of Tax Appeals erred in 
failing to hold that the bond of the Miner-Edgar Company 

had no readily realizable market value. I 
38 (3) The United States Board of Tax Appeals 

erred in other respects manifest on the record. 

Wherefore your petitioner prays that this court may re¬ 
view the action of the United States Board of Tax Appeals 
in this case, reverse the decision of the Board,j and direct 
the entry of a decision by said Board in favor jof the peti¬ 
tioner, determining the correct tax liability, if any, for the 
year 1921. | 

(Sgd.) JOHN E. HUGHES, 

(Sgd.) WILLIAM COGGER 

Attorneys for Petitioner , 844 Earle 

Building, Washington, I). C. 

District of Columbia, ss: j 

William Cogger, being duly sworn says: 

I am one of the attorneys for the petitioner i^i this pro¬ 
ceeding. I prepared the foregoing petition and am fa¬ 
miliar with the contents thereof. The allegations of fact 
contained therein are true to the best of my knowledge, in¬ 
formation and belief. This petition is not tiled for purposes 
of delav but that justice may be done. 

(Sgd.) * WILLIAM COGGER, 

5—5122a 
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Subscribed and sworn to before me this 6 day of Novem¬ 
ber, A. D. 1929. 

(Sgd.) LORA JOHNSON, 

Notary Public. 

Now, January 3,1930, the foregoing Petition for Review, 
Notice of Filing and Proof of Service and Stipulation of 
Venue certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

39 Lodged 12/19/29. United States Board of Tax 
Appeals. Filed December 21, 1929. 

Before the United States Board of Tax Appeals. 

Docket No. 18733. 

Merritt J. Corbett, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Statement of the Evidence. 

The above entitled cause came on for hearing before the 
Honorable Forest D. Seifkin, Member of the United States 
Board of Tax Appeals, on the 18th day of December 1928, 
there being present the petitioner, by his counsel, John E. 
Hughes and William Cogger, and the respondent, by his 
counsel, W. Frank Gibbs. 

Whereupon, the petitioner to establish his contention that 
the respondent erred in adding to petitioner's income an 
alleged profit on a sales agreement made October 13, 1921 
between the petitioner, M. J. Corbett & Company, a cor¬ 
poration and Corbett & Stewart, a corporation on the one 
hand, and the Miner-Edgar Company on the other hand, for 
the sale of stock in the Melville-Corbett Company, a cor¬ 
poration, to the Miner-Edgar Company, testified that he 
owned 200 shares of stock in the Melville-Corbett Company; 
that M. J. Corbett Company, a copartnership, owned 150 
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shares of stock and that Corbett & Stewart, corporation, 
owned 150 shares of stock, or a total of 500 scares. These 
were the shares that were to be sold to the Miner-Edgar 
Company in accordance with a written agreement dated 
October 13, 1921. The balance of the stock ot] the Melville- 
Corbett corporation, or 500 shares, was owned by the Miner- 
Edgar Company. The purchase price agreed; upon was as 
follows: $10,000 in cash; three notes for $5,0p0 payable in 
two, four and six months, respectively; a bohd for $80,000 
and ten notes for $8,300 each, or a "total of $83,000. No 
part of the principal amount of the bond for $80,000 has 
been paid except $4,000 which was paid at the time the first 
installment of $8,000 was due, viz., May 1, 1^27. Interest 
on the bond was paid up until May 1, 1927, but since that 
time none has been paid. 

The credit of the Miner-Edgar Company was not 
40 good. 

On direct examination, the petitioned testified as 

follows: 

i 

“Q. Now, petitioner’s Exhibit No. 4 specified, does it not, 
$10,000 in cash, and three notes for $5,000 each dated No¬ 
vember 1, 1921 payable in two, three and six njonths, and a 
bond for $80,000 secured by a mortgage and in; addition ten 


notes for $8,300 each, dated November 1, 1921j, the first of 
which was payable November 1, 1922 and one every six 
months thereafter. A. They were all paid; that is, the notes 
were paid. 

“Q. The notes were? A. Yes, but not the mortgage. 


“Q. This petitioner’s Exhibit No. 4 specified those notes 


and that mortgage? A. Yes, sir. 

“Q. Now, was the cash paid when the contract was made? 
A. It was. 


“Q. Was the $80,000 mortgage delivered at that time? 
A. Yes, sir. 

“Q. Did you attempt to sell or dispose of that bond at 
or about the date of its delivery? A. Yes, sir, soon after. 

“Q. What attempt did you make? A. I took it up with 
the president of one of the banks in St. Mary’s, Pa., where 
the property was located, but without success, and then at 
a later time I took it up with A. Curie Chemichl Company, 
who were interested in a similar line of business in the 
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East. At that time we were negotiating with them to get 
some interests in the plan, and wanted to utilize this loan 
for the purpose of doing it. They would not have anything 
to do with it. They turned it down. I am sure I 
41 offered it to other people but 1 could not give you 
the names now, but those two 1 do remember dis¬ 
tinctly.” 

Mr. Corbett was asked the following question: 

“Q. Did you have any trouble between November 1, 1921 
and May 1, 1927 in getting your six per cent interest on the 
bond.’ A. 1 turned it over to a bank at Binghamton, and 
apparently they had a chance to market those bonds, and 
they were very glad to get them, but whoever would take 
them 1 do not know. Whoever did take them did not get 
anvthing verv much because those bonds are now in default 
and some of them are illegally issued, I understand. It is an 
awful mess. Those people before they got through were 
indicted by the Government for doing some very peculiar 
things.” 


The following is taken from the Cross-Examination of 
the Witness Corbett: 

The total of those securities represented the figure or 
full purchase price agreed upon. 

“Q. Now. it said $10,000 to be paid in cash on delivery 
of the stock? A. Yes, sir. 

“Q. And then three promissory notes made by the buyer 
and indorsed by the Melville-Corbett Company to Pe dated 
November 1, 1921 with interest at six per cent, of $5,000 
each, payable in ,two months, four months and six months 
respectively at the Nassau National Bank of Brooklyn, 
New York, and to secure the principal and interest of said 
notes, the buyer agrees to pledge as security the 500 shares 
of common stock of Melville-Corbett Company which is 
being sold under this agreement? 

“Mr. Hughes: Those are the three notes we have ad¬ 
mitted are good. 

“The Witness: Those are the notes. 

“Q. The next item is, ‘a bond secured by a mortgage on 
the real estate and plant of the Melville-Corbett Company 
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located at St. Mary's Pennsylvania, to be dat<^d November 
1, 1921, with interest at six per cent, payable semi-annually, 
for $80,000, to mature $8,000 on May 1, 1927, and 
42 $8,000 six months thereafter and at the (expiration of 

each of the eight succeeding periods of six months 


until the mortgage be satisfied with the option |n the obligor 
or mortgagor in thirtv daws’ notice, to satisiv the whole 
or any part of said mortgage provided that evip-y such pay¬ 


ment less than the entire debt shall not be lesjs than $4,000 


or shall be some multiple thereof.’ 


Who was tjie obligor on 


this bond? A. Well, 1 think the Melville-Corbett Company 
possibly were for the reason that the Miner j Edgar Com¬ 
pany owned the formaldehyde plant in New! Jersey that 
they combined with Melville-Corbett Companj and 1 think 
the Melville-Corbett Company, as 1 rememl|er it, issued 


them a bond, and then they turned around and paid us that 
bond and mortgage which is now defaulted and the chances 
are we will never get any of it. The plant itself has not 
been run for possibly two years, and it is just a junk heap 
now and the purpose for which it was built are being sup¬ 
plied in other ways so that the plant is a junk proposition 
now. It has verv little value, now, I should saw’’ 

* 7 7 I • 


“The elements which entered into my statement saying 
that I did not think the bond or mortgage had anv market 
value when I had it were the credit of the people who took 
it over was not good, the Miner-Edgar people. The Mel¬ 


ville-Corbett Company had a lot of assets and goods making 
and everything that that stock represented. They were a 
going concern with a lot of assets. 

“Q. Well, this bond which you got had back of it a mort¬ 
gage on the real estate and plant of the Melville-Corbett 


Company located at St. Mary’s, Pennsylvania. A. Under 
the Pennsylvania laws, I think they are different govern¬ 
ing these things, different from the laws of New York 
State, anyway, in this respect, T attempted t|) get a mort¬ 
gage on our complete plant as it was at that time, and T 
found out- 


“Q. (Interposing.) You mean now the plajit of the Mel¬ 
ville-Corbett Company before you entered ijnto this con¬ 
tract? A. As part payment for this contract. They 
wanted to pay us off in their stock, and jf I had taken 
43 their stock I would — gotten nothing like Melville. 
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“Q. So you look this bond which you thought you would 
get sometlung for? A. I did the best I could. After¬ 
wards it showed good judgment.” 

The petitioner testified that the reason why the mortgage 
was not good was that the formaldehyde plant that was 
moved from Xew Jersey and set up in St. Mary’s, for which 
the mortgage of $S0,00() was given, for years has been dis¬ 
connected and stored, and apparently, under the laws of 
Pennsylvania he understood it was not covered by the 
mortgage. When asked when he started foreclosure pro¬ 
ceedings on the mortgage lie stated that the matter had 
been in the hands of his attorney for some time: that he 
turned it over to his attorney soon after it became in de¬ 
fault, soon after May 1, 1927. The petitioner also testified 
that the chances for getting anvthing out of it were verv 
slim and that even if he did get the plant back, he would get 
a junk heap that lias not been run for three years. 

The foregoing is the substance of all the evidence ad¬ 
duced at the trial of said proceeding. 

i (Sgd.) JOHN E. HUGHES, 

! (Sgd.) WILLIAM COGGER, 

Attorneys for Petitioner , 

844 Parle Building, Washington, D. C. 

Agreed to. 

C. M. CHAREST, 

P. S. C., 

Gen. Counsel, Inf. Revenue. 

The petitioner, Merritt J. Corbett, presents and tenders 
tlie foregoing as a statement of evidence in this case and 
prays that the same be approved by the Board; and it ap¬ 
pearing that the said statement has been on file in the office 
of the Board since* the 23rd day of November 1929 and that 
the Commissioner, of Internal Revenue, the respondent, by 
his attorney, desiring attitional portions of the record in¬ 
corporated into the transcript, and there being no objection 
to this by the petitioner, this statement of evidence is duly 
stated approved and signed and ordered to be made part of 
the record of the above entitled cause, and directed to be 
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filed as a part of the record in the case, thi$ 21 day of 
December, A. D. 1929. | 

By the Board. 

(Signed) C. ROGERS ARUNDjELL, 

Member. 

Now, January 3, 1930, the foregoing Statement of Evi¬ 
dence certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMJBLE, 

Clerk U. S . Board of Tart Appeals. 

44 United States Board of Tax Appeals. Filed Nov. 23, 

1929. 

Before the United States Board of Tax Appeals. 

Docket No. 18,733. 

Merritt J. Corbett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

1 i 

Prcecipe for the Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and within sixty days from the 
date of the filing of the petition for review in the above 
entitled case, transmit to the Clerk of the Court of Appeals 
of the District of Columbia certified copies of th|e following 
documents: 

(1) The docket entries of proceedings before the United 
States Board of Tax Appeals in the case above entitled: 

(2) Pleadings before the Board, including motion to 
amend opinion filed March 5, 1929. 

(a) Motion for leave to file Affidavit, and affidavit filed 
March 28, 1929. 

(b) Order of Board denying motion to amefnd opinion 

dated May 2,1929. 

7 | 

(3) Findings of fact, opinion and decision of jthe Board. 

(4) Petition for review. 
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(5) Statement of the evidence settled or agreed upon. 
The foregoing to be prepared, certified and trans- 

45 mitted as required by law and the rules of the Court 
of Appeals of the District of Columbia. 

JOHN E. HUGHES, 

WILLIAM COGGER, 

Attorneys for Merritt J. Corbett, 

844 Earle Building, Washington, D. C. 

November 23, 1929. 

46 Before United States Board of Tax Appeals. 

Docket No. 18,733 

Merritt J. Corbett, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Notice of Filing Praecipe. 

To C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Attorney for Respondent: 

Sir: 

Please take nofice that on the 23rd day of November 
1929, I tiled with the Clerk of the Board of Tax Appeals, 
a praecipe designating the portions of the record to be 
transmitted to the Court of Appeals of the District of 
Columbia, on the appeal taken in the above entitled cause, 
a copy of which praecipe is hereto annexed and herewith 
served upon you. 

Dated this 23rd dav of November, 1929, Washington, 
D. C. 

JOHN F. HUGHES, 

WILLIAM COGGER, 

Attorneys for Merritt J. Corbett, 

S44 Earle Building, Washington, D. C. 

Service of the foregoing notice and copy of the praecipe 
is hereby accepted this 23rd dav of November, 1929. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 
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Now January 3, 1930, the foregoing Praeeip^ with Notice 
of Fling and Proof of Service certified fronji the record 
as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5122. 
Merritt J. Corbett, appellant, vs. Commissioned- of Internal 
Revenue. Court of Appeals, District of Columbia. Filed 
Jan. 7, 1930. Henry W. Hodges, Clerk. 
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IN THE 


Court of Appeals, District of Columbia 


January Term, 1930. 


No. 5122 


MERRITT J. CORBETT, 


Appellant , 


COMMISSIONER OF INTERNAL REVENU^, 

Appellee . 

= = i 

Appealed from the United States Board of Tax Appeals 

I 

BRIEF FOR APPELLANT. 


Statement. 

I 

This appeal concerns the income tax liability of the 
appellant for the year 1921 and is taken from the de¬ 
cision of the United States Board of Tax Appeals en¬ 
tered June 25, 1929 (R. 30). It is brought to this; Court 
by stipulation of the parties (R. 32) and a petition for 
review filed November 8, 1929 (R. 32). The decision 
of the United States Board of Tax Appeals is reported 
in 15 R. T. A. 698. 
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n. 

Names of Parties and Nature of the Proceeding. 

The appellant is Merritt J. Corbett, who resides at 
Bellaire, Florida. The appellee, the Commissioner of 
Internal Revenue of the United States, is concerned in 
this proceeding solely in his official capacity. 

This appeal is taken for the purpose of reversing 
that part of the final order of the United States Board 
of Tax Appeals which decided that appellant owed for 
the year 1921! an additional income tax of $11,880.28. 
This tax is based upon the decision that in 1921 the 
appellant realized a profit of $54,349.40 from an ex¬ 
change of 200 shares of common stock for $10,000.00 in 
cash and notes and a bond, and realized a further profit 
of $13,859.10 because a partnership in which he owned 
a 34% interest participated in the exchange. 

The Commissioner and the Board also decided that 
appellant owed an additional tax of $2,333.84 for 1920, 
but that was not contested before the Board and is not 
contested here. 


m. 

Statement of Questions Involved. 

The questions involved are: 

1. Was a taxable income of $68,208.50 realized by 
the appellant in the year 1921 because of the ex¬ 
change of common stock of a corporation known 
as the Melville-Corbett Company for $10,000.00 
cash, thirteen notes of the Miner-Edgar Company 
totaling $98,000.00 and a bond of the Melville- 
Corbett Company for $80,000.00? 
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2. Did the Board of Tax Appeals err in finding that 
the bond of the Melville-Corbett Company had in 
1921 a readily realizable market value?! 

3. Did the Board of Tax Appeals err in jfailing to 
grant the motion of appellant for a rehearing? 

4. Did the Board of Tax Appeals err in jfailing to 
hold that appellant was entitled to the benefit of 
the provisions of the Revenue Act of 1926 dealing 
with installment sales? 


Statement of Facts. 

The Board of Tax Appeals found that in 1921 500 
shares of the common stock of Melville-Corbett Com¬ 
pany, a Pennsylvania corporation, were exchanged for 
the following: 

(a) $10,000.00 in cash. | 

(b) Three promissory notes of the Miner-Edgar Com¬ 
pany endorsed by the Melville-Corbett pompany, 
bearing interest at 6%, dated November 1, 1921, 
for $5000.00 each, payable in two, four and six 
months respectively. 

(c) Ten notes of the Miner-Edgar Company en¬ 
dorsed by the Melville-Corbett Company, bearing 
interest at 6%, dated November 1, [1921, for 
$8300.00 each, payable one on May 1, jL922, and 
one at the expiration of each subsequent six 
months. 

(d) A bond of the Melville-Corbett Company for 
$80,000.00, bearing interest at 6% to mature 
$8000.00 on May 1, 1927, and $8000.00 f each six 
months thereafter until paid. 

Out of the 500 shares of common stock of the Mel¬ 
ville-Corbett Company appellant owned 200 shares, and 
a partnership in which he owned a 34% interest owned 
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150 shares, and a corporation (Corbett & Stuart) 
owned another 150 shares. Therefore, out of the total 
of these 500 shares appellant owned (crediting him 
with 34% of those owned by the partnership) 251 
shares. 

These 500 shares were exchanged on November 1, 
1921, for $10,000.00 in cash, thirteen promissory notes 
and a bond. Only one of these promissory notes fell 
due in the year 1921 and that was a note for $5000.00, 
so that the onlv cash which the sellers received in 1921 
was $15,000.00, and of this $15,000.00, 251/500ths there¬ 
of, or $7530.00, belonged to appellant. 

The Board found that appellant kept no books of 
account and that his return for the year 1921 was filed 
upon the “cash receipts and disbursements basis” (R. 
20 ). 

The Board found that no part of the principal amount 
of the bond for $80,000.00 has been paid except $4000.00 
which was paid at the time the first installment of 
$8000.00 was due on May 1, 1927 (R. 23). 

V. 

Statutes Involved. 

The following are the provisions of law applicable to 
the questions presented in this appeal: 

Revenue Act of 1921. 

Section 202 (c) (1) reads as follows: 

“(c) For the purposes of this title, on an ex¬ 
change of property, real, personal or mixed, for 
any other such property, no gain or loss shall be 
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recognized unless the property received in ex¬ 
change has a readily realizable market value; but 
even if the property received in exchange has a 
readily realizable market value, no gain or loss 
shall be recognized— 

“(1) When any such property held for invest¬ 
ment or for productive use in trade or business, 
(not including stock-in-trade or other property 
held primarily for sale), is exchanged for property 
of a like kind or use;” 

Section 202 (e) reads in the applicable part as 
follows: 

j 

“(e) * * * but when property is exchanged for 
property specified in paragraphs (1), (2) and (3) 
of subdivision (c) as received in exchange; together 
with money or other property of a readily realiz¬ 
able market value other than that specified in such 
paragraphs, the money or the fair market value of 
such other property received in exchange shall be 
applied against and reduce the basis, provided in 
this section, of the property exchanged, ^nd if in 
excess of such basis, shall be taxable to t^ie extent 
of the excess.” 

Section 202 (f) reads as follows: 

“(f) Nothing in this section shall be Construed 
to prevent (in the case of property sojd under 
contract providing for payment in installments) 
the taxation of that portion of any installment pay¬ 
ment representing gain or profit in the, year in 
which such payment is received.” 

Revenue Act of 1926. 

Section 212 (d) of the Revenue Act of 1926 reads as 
follows: 

“(d) Under regulations prescribed by the Com¬ 
missioner with the approval of the Secretary, a 
person who regularly sells or otherwise disposes 
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of personal property on the installment plan may 
return as income therefrom in any taxable year 
that proportion of the installment payments actu¬ 
ally received in that year which the total profit 
realized or to be realized when the payment is 
completed, bears to the total contract price. In 
the case (1) of a casual sale or other casual dis¬ 
position of personal property for a price exceed¬ 
ing $1,000, or (2) of a sale or other disposition of 
real property, if in either case the initial payments 
do not exceed one-fourth of the purchase price, 
the income may, under regulations prescribed by 
the Commissioner with the approval of the Secre¬ 
tary, be returned on the basis and in the manner 
above prescribed in this subdivision. As used in 
this subdivision the term ‘initial payments’ means 
the payments received in cash or property other 
than evidences of indebtedness of the purchaser 
during the taxable period in which the sale or 
other disposition is made.-’ 

Section 1208 reads as follows: 

Section 1208. The provisions of subdivision (d) 
of section 212 shall be retroactively applied in 
computing income under the provisions of the Rev¬ 
enue Act of 1916, the Revenue Act of 1917, the 
Revenue Act of 1918, the Revenue Act of 1921, 
or the Revenue Act of 1924, or any of such acts 
as amended. Any tax that has been paid under 
such Acts prior to the enactment of this Act, if in 
excess of the tax imposed by such Acts as retro¬ 
actively modified by this section, shall, subject to 
the statutory period of limitations properly applic¬ 
able thereto, be credited or refunded to the tax¬ 
payer as provided in section 284.” 


ARGUMENT. 


The United States Board of Tax Appeals Erred in 
Holding That Taxable Income Amounting} to $68,- 
208.50 Was Received By the Appellant in 
Reason of an Exchange of 251 Shares of 
Stock of the MelviUe-Corbett Company for 
Bond and $10,000.00 in Cash. 


1921 By 
Common 
Notes, a 


It will be noted that Section 202 (c) (l) of the Rev¬ 
enue Act of 1921 provides that even if property re¬ 
ceived in exchange has a readily realizable market 

value, nevertheless no gain or loss shall be recognized 
when any such property held for investment or for 
productive use in trade or business is exchanged for 
property of a like kind or use. 

The provision of law is that even if property re¬ 
ceived in exchange has a readily realizable market 

value, no gain or loss shall be recognized 

“(1) When any such property held fof invest¬ 
ment or for productive use in trade or business, 
(not including stock-in-trade or other property 
held primarily for sale), is exchanged for prop- 
ertv of a like kind or use”. 


It appears from the finding of the Board of \Fslx Ap¬ 
peals that out of the 500 shares of the commbn stock 
of the Melville-Corbett Company sold by the three par¬ 
ties to the contract set out in the finding of fact, the 
appellant personally owned 200 shares and hai a 34% 
interest in a partnership which owned 150 shares. In¬ 
asmuch as 34% of 150 is 51 shares, appellant owned a 
total of 251 shares of the amount so sold. 
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The total contract price of the 500 shares was $188,- 
000.00. Of this amount, however, only $10,000.00 was 
paid in cash on November 1, 1921, the balance being 
paid in notes. Only one of these notes, and that being 
* for the amount of $5000.00, matured in the year 1921, 
and that one on the last day of the year. Therefore, 
only $15,000.00 in cash out of the total contract price 
of $188,000.00 was received by the sellers in 1921, and 
out of this $15,000.00 so received only $7530.00 be¬ 
longed to this appellant. Appellee found, however, that 
appellant received from this transaction a profit in 
1921 of $68,208.50, and the deficiency in tax from which 
appellant appeals is based on this finding, which was 
affirmed by the United States Board of Tax Appeals. 

A reading of the opinion of the United States Board 
of Tax Appeals discloses that it is based entirely upon 
the theory that the notes for a total of $98,000.00 and 
the bond for $80,000.00 had a “readily realizable mar¬ 
ket value” in 1921 equivalent to their face value. 

Appellant contends, however, that regardless of 
whether the notes and bond did have a readily realiz¬ 
able market value in 1921 nevertheless no income arose 
from their receipt in exchange for the stock owned by 
him because of the aforesaid provisions of the Revenue 
Act of 1921 . 

Under Revenue Acts prior to the Revenue Act of 
1921 which did not contain provisions similar to those 
quoted, it was a subject of serious debate whether any 
income arose from the mere exchange of securities for 
securities. The seriousness of this question is evi¬ 
denced bv the five to four decisions of the United 
* 

States Supreme Court on both sides of it in the cases 



__ 


I 


l\ 
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of Weiss v. White, 265 U. S. 242, and Marr v. United 
States, 268 U. S. 536. 

Congress, in enacting the Revenue Act of 1921, in¬ 
tended to provide that no profit should arise from the 
exchange of securities for securities except in the case 
of dealers in securities. As will be seen froifi the fore¬ 
going provision of the law, the only property which 
Congress excluded from the benefit of these exchange 
provisions was “stock-in-trade or other property held 
primarily for sale”. Expressio unius est eiclusio al - 

struction. 

The Board of Tax Appeals in the case of Richard T. 
Greene et al, Trustees, 15 B. T . A. 401, said at page 
406: | 

“Stocks and bonds are both commonly regarded 
as investment property, and if in any case they 
are not so in fact it must be because the evidence 
so indicates.” 

The Treasury Department, however, in drafting its 
regulations under the Revenue Act of 1921 provided in 
Article 1566 of Regulations 62 that an exchange of 
stock for bonds or for notes was not within the fore¬ 
going provisions of the law that no income arose there¬ 
from, and in the case of Margaret M. Edson, 11 B . T. 
A. 621, the Board of Tax Appeals upheld this regu¬ 
lation. 

However, in the case of Richard T . Greene et al, 
Trustees, 15 B. T. A. 401, the Board of Tax| Appeals 
overruled its decision in the case of Margaret M . Ed¬ 
son, 11 B . T. A. 621, and held that the regulation was 
unauthorized by the Statute. The Edson cas& was ap¬ 
pealed by the taxpayer to the Circuit Couijt of Ap- 


terius is a fundamental rule of statutory co 
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peals for the Eighth Circuit, and in Edson v. Lucas, 
40 F. (2d) 398, that Court reversed the Board of Tax 
Appeals and held that the regulation was unauthorized 
by the Statute and that the Board’s opinion in the 
Greene case was the correct interpretation of the law. 

When appellant made his 1921 return, in order to 
avoid penalty he was compelled to obey the regula¬ 
tions of the Commissioner and to regard the notes and 
bond as not within the foregoing statutory provisions 
and he did so, and taking them as equivalent of cash 
at their face value, he reported a taxable income from 
the transaction of $54,349.40 (R. 24). From this it fol¬ 
lows that he took two-fifths of the total consideration 
of $188,000.00, or $75,200.00, as his share, and taking 
the cost of the 200 shares at $20,850.60 reported the 
balance, or $54,349.40 as profit. The Commissioner ac¬ 
cepted these figures, but increased appellant’s income 
by $13,859.10 by reason of the alleged profit of the 
partnership of Merritt J. Corbett Company (of which 
appellant owned a 34% interest) from the sale of its 
150 shares of this stock. 

Inasmuch as appellant only received in cash in 1921, 
$7530.00, and made his return on the cash receipts and 
disbursements basis and kept no books, and inasmuch 
as the notes and bond were not taxable in 1921 because 
of the foregoing provisions of the law, it follows that 
the Commissioner and the Board have erred in hold¬ 
ing that appellant realized a profit in 1921 from this 
transaction amounting to $68,208.50. 
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The Board of Tax Appeals Erred in Finding that the 
Bond of the Melville-Corbett Company and the Notes 
of the Miner-Edgar Company Had a Readily Realiz¬ 
able Market Value in 1921. 

With reference to the bond for $80,000.00, the Board 
of Tax Appeals found that appellant tried to sell the 
bond and could not do so (R. 23). The appellant tes¬ 
tified that soon after the date of its delivery he at- 

1 

tempted to sell the bond but could not do so (RL 35,36). 

The Board of Tax Appeals found (R. 23) that “the 
petitioner turned over the bond to a bank in Bing¬ 
hamton, New York, which marketed it”. This is based 
on the testimony of the appellant appearing at page 
36 of the record wherein he was asked a question with 
reference to the “six per cent interest on thd bond”. 
In his answer the appellant was referring to the inter¬ 
est coupons and not to the bond, as fully appears from 
the rest of his testimony. For example, with refer¬ 
ence to the bond he testified at page 37: 

“they turned around and paid us that bond and 
mortgage which is now defaulted and the chances 
are we will never get any of it.” 

Tt appears on page 37 also that appellant testified that 
in his opinion the bond had no market valuer Being 
examined concerning this statement which he h^d made 
on direct examination, he said on cross-examination: 

“The elements which entered into my statement 
saying that I did not think the bond or Mortgage 
had any market value when I had it where tjie credit 
of the people who took it over was not g|>od, the 
Miner-Edgar people.” 

At the bottom of page 38 of the record it appears that 
appellant was asked when he started foreclosure pro¬ 
ceedings on the mortgage and 
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“he stated that the matter had been in the hands 
of his attorney for some time; that he turned it 
over to his attorney soon after it became in de¬ 
fault, soon after May 1, 1927.” 

He also testified that 

“the chances for getting anything out of it were 
very slim and that even if he did get the plant 
back, he would get a junk heap that has not been 
run for three years.” 

The foregoing testimony is entirely inconsistent with \ 

a finding that appellant sold the bond in 1921 and em¬ 
phasizes our contention that appellant in replying to 
the question at page 36 of the record was replying with 
respect to the interest coupons and not to the bond 
itself. 

The Board of Tax Appeals in its opinion, at page 26 
of the record, said: 

“The petitioner testified that the ten notes for 
$8,300 each had very little, if any, market value. 

However, this is a conclusion of the witness and 
v?e cannot accept it as a fact. The petitioner did 
not disclose his reasons for reaching such a con¬ 
clusion. Nor do we believe that the petitioner has 
shown that the bond secured bv the mortgage had 

] . •' o o , 

no readilv realizable market value.” 

It is respectfully submitted that appellant’s testi¬ 
mony concerning whether the notes and bond had a 
market value is not a conclusion any more than anv 
question of value is a conclusion. If your Honor is 
asked the value of the house which you own, you must 
necessarily merely state your opinion or conclusion 
and not an absolute mathematical fact. Likewise, if 
you have a worthless bond you may state whether it 
has any market value or not. In the case of Montana * 
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Railway Co. v. Warren , 137 U. S. 348 , th£ United 
States Supreme Court said: 

“At best, evidence of value is largely a matter 
of opinion, especially as to real estate.” 

Again, the Supreme Court said in that case, concern¬ 
ing the method of proving value: 

“After a witness has testified that he knows the 
property and its value, he may be called! upon to • 
state such value. The means and extent of his 
information, and therefore the worth of his opin¬ 
ion, may be developed at length on cross-examina¬ 
tion. And it is fully open to the adverse party if 
not satisfied with the values thus given to call wit¬ 
nesses, in the extent of whose knowledge and the 
weight of whose opinions it has confidence.” 

In this connection it should be pointed out that the 
Court of Appeals for the Third Circuit found jit neces¬ 
sary in the case of Boggs & Buhl v. Commissioner, 34 
F. (2d) 859 , to reverse the Board of Tax Appeals for 
disregarding uncontradicted evidence of value.! 


In the case at bar appellant made his Return on 
the cash receipts basis. In the year 1921 he only re¬ 
ceived $7530.00 in cash. Where, therefore, is :he justi¬ 


fication for holding that he received in 1921 a profit of 
$68,208.50 from this transaction? Where is the justi¬ 
fication for holding that the bond was the equivalent 
of cash in view of appellant’s uncontradicted testimony 
that he tried to sell this bond and was unable to do so? 
(R. 35, 36). As a matter of fact, the record sljows that 


appellant still retains this bond, and “that the said 

bond was never marketed and has not been marketed 

to this dav.” (R. 28). 

• * 


The intent of the income tax law, particularly where 
it uses the words “readily realisable market value,” is 
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to tax only the equivalent of cash and that which can 
be readily converted into cash, and not paper profits 
which never exist in fact. In all probability nothing 
will be realized on this $80,000.00 bond. Appellant’s 
part of the alleged profit represented by this $80,000.00 
bond was 251/500ths thereof, or $41,160.00, which has 
been put in the high surtax brackets in computing the 
alleged tax due from him for the year 1921. If it were 
eliminated, and it is submitted it unquestionably should 
be, there would be no additional tax due from the 
appellant. 

In Any Event the Board of Tax Appealls Erred in Fail¬ 
ing to Grant Appellants’ Motion for a Rehearing. 

In this case we contend that the question of whether 
the bond had a fair market value is immaterial because 
even if it did, the provisions of the law expressly pro¬ 
vide that no income arose from the transaction. How- 

i 

ever, if we are wrong in this, then if the Board of Tax 
Appeals’ failure to find that the bond had no readily 
realizable market value in 1921 was based on the as¬ 
sumption (and it is submitted it could only have been 
based on that assumption) that appellant marketed the 
bond, then the Board should have granted a new trial. 
There is no express statement in the testimony and 
nothing in the testimony which shows that appellant 
did market the bond, but as we have pointed out the 

testimonv clearlv indicates the contrarv. 

• • • 

The record shows on page 27 that appellant moved 
that, the opinion of the Board be modified “or a rehear¬ 
ing allowed.” The Board denied this motion (R. 29, 
30) and in support of this motion, appellant, who is a 
substantial citizen and does not commit perjury, sub¬ 
mitted an affidavit 
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“that he did not testify and did not intend to tes¬ 
tify before the Board that the bond for $80,000.00 
was marketed by anyone. Affiant says upon oath 
that the said bond was never marketed | and has 
not been marketed to this day. Affiant further says 
upon oath that the stock of the Melvill^-Corbett 
Company which he disposed of in 1921 |vas held 
by him at all times until disposed of solelV for the 
purpose of investment and for no other purpose / 9 
(R. 28, 29). 

We contend that the refusal of the Board-jto grant 
the motion for rehearing was under these circum¬ 
stances a gross abuse of discretion, and that it should 
have been granted. The record shows that thjs motion 
was made on March 5, 1929 (R. 27). Section 906 (d) of 
the Revenue Act of 1926, provides: 

“A decision of the Board shall be held to be 
rendered upon the date that the order specifying 
the amount of the deficiency is entered in the 

records of the Board.” 

. 

The decision was therefore not rendered uiftil June 
25, 1929, when the order specifying the amouikt of the 
deficiency was entered in the records of the Board 
(R. 30)/ 

It is submitted that the motion for a rehearing, made 
more than three months before the entry of the deci¬ 
sion of the Board, was made in ample time and should 
have been granted, and the failure to grant itj was an 
abuse of discretion. (Compare your Honor’s decision 
in Alameda Park Co. v. Lucas, 37 F. (2d) 806). Par¬ 
ticularly is this so when it is borne in mind that the 
Board is an agency in the executive branch of the gov¬ 
ernment and is not a court. The technical rul^s -which 
apply to the courts do not for this reason apply to it, 
the main requirement being that substantial justice is 
to be done. 
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The Board of Tax Appeals Manifestly Erred in Failing 
to Hold That Appellant Was Entitled to the Benefit 
of the Provisions of the Revenue Act of 1926 for the 
Taxation of Installment Sales. 

Appellant in his amended petition prayed 

“that petitioner’s profit, if any, on the sale of 
stock of the Melville-Corbett Company be com¬ 
puted in accordance with Section 202 (f) of the 
Revenu Act of 1921, Sections 212 and 1208 of the 
Revenue Act of 1926 ” (R. 12). 

The Board of Tax Appeals ignored this claim. 

The foregoing provisions of the law have been 
quoted in this brief at pages T) and 6. 

In the case at bar if your Honor should be of the 
opinion that our contention that no profit arose from 
the exchange in the case at bar in the year 1921 is 
not well founded, then a bare reading of the provisions 
of the Revenue Act of 1926 dealing with installment 
sales in connection with Section 202 (f) of the Revenue 
Act of 1921 will disclose that these provisions apply to 
the case at bar. 

In the case at bar the contract plainly provided for 
the payment of the sale price of the stock in install¬ 
ments. Out of the total contract price of $188,000.00 
only $15,000.00 was paid in the year 1921. Including 
appellant’s interest in the stock owned by the partner¬ 
ship, he owned 251 shares of the total of 500 shares 
sold and therefore his proportion of the total sale price 
of $188,000.00 was 251/500ths thereof or $94,376.00. His 
proportion of the cash received in 1921 was only 
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$7530.00. The applicable portion of Section 2%2 (d) of 
the Revenue Act of 1926 provides: | 

“In the case (1) of a casual sale or other casual 
disposition of personal property for a price ex¬ 
ceeding $1,000, or (2) of a sale or other disposition 
of real property, if in either case the initial pay¬ 
ments do not exceed one-fourth of the purchase 
price, the income may, under regulations pre¬ 
scribed by the Commissioner with the approval of 
the Secretary, be returned on the basis aiid in the 
manner above prescribed in this subdivision. As 
used in this subdivision the term ‘initial pay¬ 
ments’ means the payments received in cash or 
property other than evidences of indebtedness of 
the purchaser during the taxable period in which 
the sale or other disposition is made.” 

Section 1208 of the Revenue Act of 1926 reads as 
follows: 

i 

“Sec. 1208. The provisions of subdivision (d) 
of section 212 shall be retroactively applied in 
computing income under the provisions of the 
Revenue Act of 1916, the Revenue Act of 1917, the 
Revenue Act of 1918 , the Revenue Act of 1921, or 
the Revenue Act of 1924, or any of such acts as 
amended. Any tax that has been paid under such 
Acts prior to the enactment of this Act, if in ex¬ 
cess of the tax imposed by such Acts as retro¬ 
actively modified by this section, shall, subject to 
the statutory period of limitation property appli¬ 
cable thereto, be credited or refunded to the tax¬ 
payer as provided in section 284.” 


kl 


tjial 


prop- 

pay- 


The case at bar was a casual sale of person 
erty for a price exceeding $1000.00, and the ini 
ments were much less than one-fourth of the purchase 
price. 
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The court will take judicial notice of the regulations 
of the Treasury Department. Article 42 of Regulations 
69 provides that the amount of income to be returned 
in each year shall be that proportion of the profit 
which the payment received bears to the selling price. 
In other words, if the total profit to be realized when 
all the payments are made is $10,000.00 and the sale 
price is $100,000.00 and a payment of $10,000.00 is re¬ 
ceived during the taxable year, then the profit to be 
returned is one-tenth thereof or $1000.00. In the case 
at bar the appellee found that the appellant’s profit 
from the deal, assuming all payments would be made, 
would be $68,208.50. Appellant’s portion of the total 
sale price of $188,000.00 (251/500ths thereof) was $94,- 
376.00. Out of this sum $68,208.50 or 72.27% thereof 
represented profit. However, appellant only received 
$7530.00 in cash in 1921 and 72.27% thereof or $5441.93 
represented the taxable profit under the provisions of 
the law providing for installment sales, and it was 
gross error on the part of appellee to tax appellant in 
1921 upon an alleged profit of $68,208.50. 

It is an elementary principle of law that where prop¬ 
erty is sold and notes are taken, the notes are not con¬ 
sidered to be a “payment” in the absence of an ex¬ 
press agreement that they are taken as payment. 
(Segrist v. Crabtree, 131 U. S. 2S7). As said in 21 
Ruling Case Lau\ at gage 71 (also Section 71): 

“The doctrine proceeds on the obvious ground 
that nothing can be justly considered as payment 
in fact, but that which is in truth such, unless 
something else is expressly agreed to be received 
in its place. That a mere promise to pay cannot 
of itself be regarded as an effective payment is 
manifest.” 


19 


This taxpayer made his return, as founcj by the 
Board, on the cash receipts basis. People wlio return 
on this basis are not obliged to return accounts receiv- 
able or promises to pay. It is only people wfyo return 
on the “ accrual’ ’ basis, as distinguished from the cash 
receipts and disbursements basis, who are obliged to 
return promises to pay and accounts receivable. A 
lawyer, for example, is not obliged to return a fee 
receivable until he receives it. What difference can 
it make whether the account due him is an opeh account 
or is evidenced bv a note! 

■ 

It is inescapable that Congress did not intend to tax 
a transaction such as that presented in this case until 
the cash was received by the taxpayer. While the Con¬ 
stitution authorizes Congress to lay a tax upon income, 
it certainly cannot lay a tax upon that which is not 
income, is not received by the taxpayer and probably 
never will be received. 

CONCLUSION. 

In conclusion it is respectfully submitted that under 
the provisions of the Revenue Act of 1921 as construed 
by the Circuit Court of Appeals for the Eightlj Circuit 
in the case of Edson v. Lucas , 40 F (2d) 398 j and by 
the Board of Tax Appeals in the case of Richard T. 
Greene et al, Trustees, 15 B. T. A. 401 , no profit was 
realized by the appellant in 1921 from the sale of his 
stock in the Melville-Corbett Company. 

It is further submitted that even if these provisions 
did not apply the bond of the Melville-Corbett Com¬ 
pany and tne notes of the Miner-Edgar Company had 
no readily realizable market value when received in 
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1921 and should not have been included at their face 
value in computing appellant’s alleged profit. 

It is further submitted that the sale was clearly an 
installment sale and even if the foregoing provisions of 
the law do not apply to it the provisions dealing with 
installment sales manifestly do apply, and that in any 
event the Board of Tax Appeals erred in failing to 
grant appellant’s motion for a rehearing. 

For any of the foregoing reasons the case should be 
reversed and remanded to the Board of Tax Appeals 
for further proceedings in conformity with the appli¬ 
cable provisions of the law. 

All of which is respectfully submitted. 

! JOHN E. HUGHES, 

WILLIAM COGGER, 

, Counsel for Appellant . 
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In the Court of Appeals of the District 

of Columbia 

January Term, 1930 
No. 5122 

i 

Merritt J. Corbett, appellant 

v. j 

Commissioner of Internal Revenue, appellee 

APPEAL FROM THE UNITED STATES BOARD Oif TAX 

APPEALS 

BRIEF FOR THE APPELLEE 

PREVIOUS OPINION 

The only previous opinion in this case is tl^at of 
the Board of Tax Appeals (R. 17-26) which is 

reported in 15 B. T. A. 698. j 

I 

JURISDICTION 

I 

This appeal involves income taxes for the year 
1921 in the sum of $11,880.28, and is taken from a 
decision of the Board of Tax Appeals entered June 
25, 1929. (R. 30.) The case is brought before 

this court for review under stipulation of the par¬ 
ties and by petition therefor filed November 8,1929 



(R. 32-33), pursuant to the provisions of the Rev¬ 
enue Act of 1926, c. 27, Sections 1001-1003, 44 Stat. 
9,109-110. 

QUESTION PRESENTED 

Does the affirmative evidence disclose that the 
determination of the Commissioner of Internal 
Revenue approved by the Board of Tax Appeals is 
erroneous, the same being to the effect that the 
taxpayer derived taxable income from the sale of 
corporate stock at $376 a share where in lieu of all 
cash he accepted notes and a bond in part payment, 
and, if so, does it establish a basis for a correct 
determination ? 

STATUTE INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 202. (a) That the basis for ascer¬ 
taining the gain derived or loss sustained 
from a sale or other disposition of property, 
real, personal, or mixed, acquired after Feb¬ 
ruary 28, 1913, shall be the cost of such 
property; 

***** 

STATEMENT OF FACTS 

The facts as found by the Board of Tax Appeals 
(R. 18-24), so far as pertinent herein, are in sub¬ 
stance as follows: 

In 1921 the Melville-Corbett Company, a Penn¬ 
sylvania corporation, had outstanding 1,000 shares 
of common stock. Of these shares the Miner-Edgar 
Company, a New York corporation, owned 500; the 


appellant, 200; M. J. Corbett & Co., a copartner, 
in which the appellant had a 34 per cent interest, 
owned 150; and Corbett & Stuart, a corporation, 
150 shares. (R. 21, 22, 24, 34, 35.) On October 
13th of that year these parties entered into a con¬ 


tract whereby the three parties last named jigreed 
to sell their 500 shares to the Miner-Edgar Com¬ 
pany. (R. 21, 34-35.) Payment of the total con¬ 
sideration of $188,000 was arranged as follows: 

First. $10,000 cash on delivery to be made 


November 1, 1921. 


Second. $15,000 in three promissory no^es of 
$5,000 each, payable in two, four, and six months 
with interest at 6%. (R. 21, 35.) The buyer 

agreed to pledge as security therefor the 500 khares 
sold. (R. 22.) 

Third. $80,000 by a bond with the Melvill^-Cor- 
bett Company as obligor, payable semiannually in 
instalments of $8,000 with interest at 6%. (jR. 22, 
25, 35, 37.) The Melville-Corbett Company agreed 
to secure this bond by a first mortgage on its real 
estate and plant. (R. 22, 35.) As further security 
therefor the buyer agreed to execute and deliver 
a penal bond in the sum of $160,000. (R. 22.) 

Fourth. $83,000 in ten notes of $8,300 eadi, ma¬ 
turing semiannually with interest at 6%. (R. 23, 

35.) In addition to endorsement by the Mefville- 
Corbett Company these notes were to be secured 
further by bonds of the buyer of the par value of 
$100,000, part of an authorized issue of $1,500,000 



4 


of first mortgage and refunding bonds bearing 7% 
interest. (R. 23.) 

The contract was executed according to its terms. 
Upon their delivery the three $5,000 notes were 
worth their face value, and were paid. (R. 23, 35.) 

The taxpayer made some effort to sell the $80,000 
bond. He recalled trying to sell it to a bank in St. 
Marys, Pa,, and to a chemical company located 
somewhere in the East. (R. 23, 35-36.) He was of 
the opinion that he had offered the bond to others 
but could not recall their names. (R. 23, 36.) In¬ 
terest was paid thereon until May 1,1927, when de¬ 
fault occurred. (R. 23.) The taxpayer turned the 
bond over to a bank in Binghamton, N. Y., which 
marketed iti. (R. 23, 36.) [It should be said that 
the taxpayer denies this latter fact in an affidavit 
given by him in support of a motion for modifica¬ 
tion of the, Board’s opinion, which was denied. 
(R. 28-29.)] 

The plant of the Melville-Corbett Company in¬ 
cluded in the mortgage securing the $80,000 bond 
was in part built to supply acetone to the British 
Government during the World War. (R. 24.) It 
has not been running since about the end of 1926. 
(R. 24, 37.) At the time the contract was made 
that company, in addition to the above, had an 
alcoholic refinery, a formaldehyde plant, and other 
equipment in connection therewith. (R. 24.) The 
equipment of the formaldehyde plant has been dis¬ 
connected for vears. It was not covered by the 
mortgage. (R. 24, 38.) 


o 


Upon default on the bond foreclosure of the 
mortgage was begun. (R. 24, 38.) 

The credit of the Miner-Edgar Company was not 
good. (R. 24, 37.) 

In his return for 1921 the taxpayer showed a 

profit of $54,349.40 derived from the sale of the 

stock of the Melville-Corbett Company, owned by 

him individually. The Commissioner of Internal 

%/ 

Revenue increased the return in the sum of $13,- 
859.10, representing the taxpayer’s interest; in the 
profit of the M. J. Corbett Company, the partner¬ 
ship, from the sale of the stock owned by it. (R. 24.) 

The inclusion of these sums and the imposition 
of a tax based thereon were approved by the Board 
of Tax Appeals (R. 26), from whose decision ap¬ 
peal to this court is prosecuted (R. 32) . 

SUMMARY OF ARGUMENT 

The question whether or not the transfer here 
involved was an exchange of property held I for in¬ 
vestment within the meaning of Section 202 (c) (1) 
of the Revenue Act of 1921 was not raised by the 
pleadings before the Board of Tax Appeals, and 
the Board did not pass upon that question. This 
issue is first attempted to be raised upon appeal to 
this court. It is the rule that a reversal will not 
be predicated upon issues not presented or consid¬ 
ered below. Blair v. Oesterlein Co., 275 U. S. 220, 
225. | 

However, an examination of this issue upon the 
merits discloses that the transfer was in ifact a 

i 


G 


sale and not an exchange, and hence governed by 
Section 202 (a). The taxpayer, at the time he par¬ 
ticipated in the transfer, regarded the same as a 
sale. He did so again in making his tax return 
to the Commissioner of Internal Revenue, and also 
upon the institution of this proceeding. This treat¬ 
ment by the taxpayer is in accord with the courts’ 
understanding and definition of what constitutes a 
sale as distinguished from an exchange. The trans¬ 
fer here involved was in consideration of the pay¬ 
ment of a definite sum of money in cash and prom- 
issorv obligations. This establishment of a fixed 
price and the treatment of each part thereof as a 
definite money equivalent prevent the transfer from 
being an exchange. Furthermore, the transaction 
could not be an exchange within the meaning of 
Section 202 (e) (1) for the reason that the obliga¬ 
tions received bv the sellers were not received bv 
them for purposes of investment. 

Though the point is unimportant here, since the 
transfer involved was a sale, yet the taxpayer failed 
to establish that the promissory obligations received 
by the sellers did not have a readily realizable mar¬ 
ket value. The record is silent as to the respon¬ 
sibility of the obligors. The Commissioner’s de¬ 
termination was presumptively correct, and in the 
absence of proof as to what the market value was 
and of the fact that it was not readily realizable, 
the taxpayer has failed to prove his case and the 
Commissioner’s determination must be approved. 
There was substantial evidence upon which the 


I 


Board could reasonably find as it did. and 
ingly its decision must be affirmed. 

The denial bv the Board of the motion to amend 

%> 

its opinion was discretionary. Since there was no 
abuse of discretion, the determination is not 
to review. 

Nor was the transfer an installment sale within 
Section 212 (d) of the Revenue Act of 1926, for 
the reason that the initial payments other than evi • 
dences of indebtedness of the purchaser wer^ more 
than one-fourtli of the purchase price. 

ARGUMENT 

The record discloses that there was substantial evidence 
upon which the Board of Tax Appeals could reason¬ 
ably base its decision that the taxpayer derived tax¬ 
able income from the sale of stock at $376 a share 
where, in lieu of all cash, he accepted in part payment 
notes and a bond 

1 j 

The Commissioner of Internal Revenue gave 
taxpayer notice of a deficiency with regard to an 
alleged profit upon a sale of the stock mentioned 
above. (R. 18.) This holding was approved by 
the Board of Tax Appeals. (R. 26.) The tax¬ 
payer presented the case to the Board upon the 
theory that the transfer of the stock was in pur¬ 
suance of a sales agreement (R. 11) ; nowhere in 
his petition, either as originally drawn or as 
amended, did he make an> contention tha[fc the 
transfer was pursuant to an exchange. Now,| how¬ 
ever, after an adverse decision by the Boapd he 
comes before this court and asks a reversal upon 

25185—30-2 
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the ground that the transfer was not a sale but 
an exchange of property held for investment or 
productive use in trade or business within the 
meaning of Section 202 (c) (1) of the Revenue 
Act of 1921 and hence not taxable. (Br. 7, 
et seq.) In other words, the taxpayer asks that 
the Board’s opinion be overruled upon a theory 
not presented to or considered by that body; his 
motion to amend the Board’s opinion (R. 27) 
plainly indicates his attempt to inject a new theory. 
A reversal will not be predicated upon new issues 
not presented below. Blair v. Oesterlein Co., 275 
U. S. 220, 325; Southport Mill v. Commissioner, 
26 F. (2d) 17. Furthermore, this court has declared 
that when the Board has determined the issues 
presented to it by the pleadings upon review of 
the Commissioner’s determination, it is without 
power to determine other questions not raised in 
the appeal. Popular Price T. Co. v. Commissioner, 
33 F. (2d) 464. 

The taxpayer is not in a position to ask this 
court to hear his contention relative to the appli¬ 
cability of Section 202 (c) (1). However, without 
abandoning its position upon this point, the Gov¬ 
ernment proceeds to examine the question upon its 
merits. 

The manner in which the parties thereto re¬ 
garded the agreement for the transfer, particu¬ 
larly the method of treatment pursued by the tax¬ 
payer upon this proceeding, as well as the authori¬ 
ties, shows that the transaction was not an exchange 


V 


but a sale, and, as such, governed by Section 202 
(a), supra . 

In the first place, upon review before the Board 
of Tax Appeals the taxpayer treated the transfer 
as being a sale. In the light thereof his jsubse- 
quently adopted theory that the transfer was not a 


sale at all but an exchange can not be expected to, 
and does not, carry conviction. Paragraph^ 4 (c) 
and 4 (d) of the amended petition (R. 10-11) 
recite the only alleged errors committed by the 
Commissioner with reference to this transfer; 
therein it is called “a sale of stock.” Paragraph 
5 (c) purported to set out the facts: therein the tax¬ 
payer describes the “sales agreement”; he qlleges 
that his shares “were sold * * * for $3^6.00 a 
share”; he continues by stating that under this 
sales agreement $10,000 was paid in cash and that 
the balance was taken in notes and a bond <|)f sub¬ 
sequent maturities. 

We may take the taxpayer at his word; he and 
the other sellers sold their stock for $376 a share, 
a total of $188,000, payment being accepted in cash 
and promissory obligations. If there be any doubt 
of what the taxpayer’s view was at the tiijne the 
transaction took place, it is dispelled by recalling 
that in his tax return for the year in question he 
reported the transaction as a sale of j stock. 
(R. 24.) 

An examination of the authorities indicates that 
the taxpayer was right in his treatment of the 
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transaction as a sale. It is said in Five Per Cent 
Cases, 110 IT. S. 471, 478: 

A sale, in the ordinary sense of the word, 
is a transfer of property for a fixed price 
in money or its equivalent. 

See also Washington and Turner v. Ogden, 1 Black 
450. 456. The transaction was within this defini¬ 
tion ; there was a fixed price; each party acted with 
regard to the money equivalent it would receive for 
what it transferred. 

The fact that the parties accepted in part pay¬ 
ment promises to pay in the future in no way de¬ 
prives the transaction of its character of a sale. 
“* * * sale is a word of precise legal import, 

both at law and in equity. It means at all times, 
a contract between parties, to give and to pass 
rights of property for money—which the buyer 
pays or promises to pay to the seller for the thing 
bought and sold.” (Italics supplied.) William¬ 
son et ah v. Berry, 8 How. 495, 544. What the 
court so defined is what took place here; the sellers 
passed property rights which they had; they sold 
them for $188,000, and this sum the buyer paid in 
cash or promised to pay at certain indicated times 
in the future. The affair has none of the indicia 
of a barter or trade of stock for a bond and notes; 
the manifest; purpose was to sell the former for a 
definite amount of money, and with this in mind 
each item of payment w T as set off as constituting a 
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definite proportion of the entire sum of money, 
representing the purchase price. As was said in 
Atkins v. Bender, 26 F. (2d) 690, 695 (involving 

i 

a transfer of a mineral lease and a patented proc¬ 
ess for bonds—held not in exchange), “they were 
treated and valued separately throughout tjie ne¬ 
gotiations.” This was true here of the cash pay¬ 
ment, the two classes of notes, and the bond. 

That the transaction was a sale admits of no 


controversy. And all argument based upon fjhe as¬ 
sumption that it was an exchange is besiefe the 
point. Without being understood to concede the 
taxpayer's right to raise any question based upon 
Section 202 (c) (1) we consider his contentions. 

The taxpayer offers the suggestion (Br. 9) that 
the transfer in question was of property heljd for 
investment for property acquired for the same pur¬ 
pose. Apparently no great weight is attached to 
this contention, however; surely, counsel dd) not 
regard the facts in the case of Richard T. Greene 


FA Ah, Trustees, v. Commissioner, 15 B. T. Aj 401, 
from which they quote, in any way parallel, jit is 
sufficient to say that in that decision corporate 
stock constituting a trust fund which the trustees 
were required to invest and administer were trans¬ 
ferred for bonds to be held for the same purposes. 
In the quotation given (Pet. Br. 9) the court points 
out that both stocks and bonds may be the subject of 
investment such as that there involved. Arid it 
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should be noted that there is nothing in the findings 
of fact in the Greene case indicating a balancing 
of prices or an advance of cash to level differences 
of values between the properties involved in the 
transfer; the familiar earmarks of a sale were ab¬ 
sent: its facts are in no way analogous to those 
in the case at bar. 

Even if the transaction in question could be re¬ 
garded as an exchange rather than a sale, still Sec¬ 
tion 202 (c) (1) is not applicable for the reason 
that the property received by the sellers was not 
received by them for investment purposes. Appel¬ 
lant’s own testimony irrevocably establishes this 
as a fact: his endeavor from the beginning to sell 
the $80,000 bond shows that this security was not 
received by him as an investment. 

Since, as we have seen, the transaction in ques¬ 
tion was a sale and hence governed bv Section 202 
(a), supra, and not an exchange, it is of no impor¬ 
tance whether or not the notes and the bond re¬ 
ceived from the buyer had a readily realizable 
market value. However, in its opinion the Board 
of Tax Appeals referred to Section 202 (e) (R. 26), 
though the fame was inapplicable and unnecessary 
to its decision; and it held that the taxpayer had 
not shown that the bond secured by the mortgage 

had no readily realizable market value. 

* 

The Commissioner accorded the notes and the 
bond a market value equal to their face value. It 
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was incumbent upon the taxpayer not only to show 
that this determination was erroneous but wthat in 
fact the correct determination should be. Re\inecke 
v. Spalding, 280 U. S. 227, 232-233; United Stales 
v. Anderson, 269 U. S. 422, 443. In the absence of 
evidence as to the latter the taxpayer has failed to 
prove his case and the Commissioner’s detennina- 
tion must be approved ( Uubinger v. Commissioner, 
36 F. (2d) 724, 726-727); his determination is pre¬ 
sumptively correct (Wickwire v. Reinecke, 275 
U. S. 101, 105). If there was substantial evidence 
upon which the Board could reasonably find as 
it did, then its decision must be affirmed. Avery v. 
Commissioner, 22 F. (2d) 6, 8. 

We respectfully submit that the Board of Tax 
Appeals upon this question could have made no 
finding other than the one it made: to have done so 
would have been to disregard the facts established 
upon the record. j 

The Board points out who the obligors up<fii the 
promissory instruments were. (R. 26.) It | men¬ 
tions also the penal bond given as additional 
security. There is not one word anywhere ih the 
record that in any way indicates the value df the 
assets consisting either of real or personal prop¬ 
erty, or the nature thereof, or the amount of the 
liabilities of a single one of the parties who had 
assumed responsibility to the sellers undei* the 
various obligations incurred in accordance witjh the 



contract. The record is silent upon these and other 
relevant inquiries—matters necessitating presenta¬ 
tion in support of any contention that the Commis¬ 
sioner’s contention was not correct—let alone the 
necessity of proving what the correct determina¬ 
tion should be. The little the record does show is 
to the effect that the Commissioner was justified 
in treating the obligations as worth their face value 
at the time they were given: for instance, the tax¬ 
payer made this statement (R. 37): 

The Melville-Corbett Company had a lot of 

JL * 

assets and goods making and everything that 
that stock represented. They were a going 
concern with a lot of assets. 

Nor can it be said that the opinion of the Board 
that the taxpayer had not shown the $80,000 bond 
(which was but one of the obligations received by 
the sellers) to have had no readily realizable market 
value, has no substantial support in the record; the 
taxpayer could recall definitely only two parties— 
one a bank in a small community, the other an 
apparently unknown chemical company—to whom 
he had tried to sell it. Whether or not the Board 
was correct in finding as a fact that the bond had 
been marketed, the taxpayer’s testimony indicates, 
rather than lack of market, a good opportunity to 
dispose of the obligation. He said (R. 36) : 

I turned it over to a bank at Binghamton, 
and apparently they had a chance to market 
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those bonds, and they were very glad i:o get 

them * * *. ! 

I 

Such effort as the appellant states he made to dis¬ 
pose of the bond, limited as to area, class, and ex¬ 
tent, was wholly insufficient to establish hi^ con¬ 
tention. It may be pointed out here, moreoveij, that 
it was not necessary that the bond should l^e for 
sale or that there should be a known buyer ior it 
before it could have a market value. Frank Ffitch- 
cock v. Commissioner (C. C. A. 6th), decided No¬ 
vember 5, 1930, not yet reported. There was evi¬ 
dence to support the Board’s finding and it should 
not be disturbed. 

We have already referred to the fact that the tax- 

! 

payer moved to amend the Board’s opinion. 1 (R. 
27.) One purpose thereof was to have the j?ourt 
apply Section 202 (c) (1) of the Revenue Act of 
1921, supra . We have seen that this provision is 
inapplicable. 

Another purpose of the motion was to allow the 


taxpayer to testify that the $80,000 bond had not 
been marketed. This motion was denied. (R. 
29-30.) Such denial was within the power o^ the 
Board and as long as the Board exercised I this 
power with discretion its action is not subject to 
review. There is nothing here to indicate an a^use 
of discretion. Section 1000 of the Revenue A^t of 
1926 (c. 27, 44 Stat. 9), amending Section 907 (a) 
of the Revenue Act of 1924; Rule 18, Board of Tax 


Appeals; Gormley v. Bunyan, 138 U. S. 


623, 



16 


630-631; Chapman v. Barney, 129 U. S. 677, 681. 
Whether or not the Binghamton bank actually 
marketed the bond did not control the Board’s de¬ 
cision. This is evidenced by the Board’s denial of 
the motionJ And since the fact is not of controlling 
importance the taxpayer was not entitled to a re¬ 
hearing on that ground. 

Furthermore, even if the Board had found as a 
fact that the bond had not been marketed this 
would be no indication that the bond did not have 
a readily Realizable market value, particularly in 
view of the taxpayer’s testimony appearing upon 
page 36 of the record, to which we have already 
adverted, and in view also of the fact that a known 
buyer is not a condition precedent to the existence 
of a market value. Frank Hitchcock v. Commis¬ 
sioner, supra . 

The taxpayer’s last contention is that if he is to 
be charged with a gain or loss upon the transfer of 
the stock, it should be upon the theory that the 
transaction was an installment sale within the 
meaning of Section 212 (d) of the Revenue Act of 
1926, as retroactively applied by Section 1208 of 
the same Act. 

Upon this point it should be noticed that the 
taxpayer again refers to the transaction as a sale. 

An examination of the statute shows that there 
is no merit in the contention and that there was 
no instalment sale within the meaning thereof. 
Section 212 (d) of the Revenue Act of 1926 pro¬ 
vides in part as follows: 
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In the case (1) of a casual sale or other 
casual disposition of personal property for 
a price exceeding $1,000, or (2) of b sale 
or other disposition of real property,! if in 
either case the initial payments do nbt ex¬ 
ceed one-fourth of the purchase pricb, the 
income may, under regulations prescribed by 
the Commissioner, with the approval pf the 
Secretary, be returned on the basis a|nd in 
the manner above prescribed in this Subdi¬ 
vision. As used in this subdivision thq term 
“initial payments” means the payments re¬ 
ceived in cash or property other then\ evi¬ 
dences of indebtedness of the purchaser 
during the taxable period in which the 
sale or other disposition is made, (ijtalics 
supplied.) 

In order for this section of the statute to become 
applicable there must have been a sale of property 
where the initial payments, “other than evidences 
of indebtedness of the purchaser” (Italics sup¬ 
plied), do not exceed one-fourth of the purchase 
price. The only evidences of indebtedness of* the 
purchaser, the Miner-Edgar Company, were, the 
notes. The bond was not an evidence of indebted¬ 
ness of the purchaser, but an obligation of the Mel- 
ville-Corbett Company. The cash and the ambunt 
represented by the bond far exceeded one-fourjh of 
the purchase price. Accordingly, there was n<|) in¬ 
stallment sale under and within the meaning of 
the statute. J. W. Elmore v. Commissioner, 15 
B. T. A. 1210. I 
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CONCLUSION 

For these reasons, it is respectfully submitted 
that the decision of the Board of Tax Appeals is 
supported by the record and should be affirmed. 
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